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ADMISSION OF EVIDENCE 
(Mallory Rule) 


THURSDAY, JULY 17, 1958 


Unirep States SENATE, 
SUBCOMMITTEE ON IMPROVEMENTS IN THE 
FEDERAL Crrminau CobE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:30 a. m., in room 
494, Senate Office Building, Washington, D. C., Senator Joseph C. 
O’Mahoney (chairman of the subcommittee) presiding. 

Present: Senators O’Mahoney, Butler, and Carroll. 

Also present, Francis C. Rosenberger, staff member. 

Senator O’Manoney. The committee will come to order. I must 
announce to all of you who are assembled here this morning—prob- 
ably all of you are witnesses—that the Senate was called to meet this 
morning at 10 o’clock. That was an unexpected call of which the 
members of this subcommittee had no anticipation at all, when on 
Monday last I gave notice on the Senate floor that this subeommittee 
would be in session to consider the very important bills that are before 
us. So it was necessary for me to go to the floor first before attempt- 
ing to come here and to wait through the quorum call for the oppor- 
tunity to make the request for permission for the subcommittee to sit. 

Under the rules of the Senate, subcommittees, and full committees, 
for that matter, may not sit while the Senate is in session. This is a 
very salutary rule for the consideration of measures pending upon the 
floor, but under extraordinary situations, such as have now developed, 
of course, it interferes with the work of the committees when the Sen- 
ate is called for an early session. Mornings are usually given over to 
the officework of the Members of the Senate and to the work of the 
committees and the various subcommittees. I am very happy that I 
have not delayed you much more than 40 minutes, as it looks by the 
clock, but I do apologize and hope you will excuse the delay. It was 
very kind of you to wait. 

Mr. Rosenberger, will you lay before the committee the measures 
that we have under consideration, please ? 

Mr. Rosensercer. Senator, this hearing is on the four bills which 
the subcommittee has growing out of the Mallory decision. 'The House 
passed H. R. 11477. We have three Senate bills, S. 2970, S. 3325, and 
S. 3355. §. 2970 was introduced by Senator Eastland, S. 3355 was 
—— by Senator Butler, and S. 3325 was introduced by Senator 

orse. 


1 
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(H. R. 11477, S. 2970, S. 3325, and S. 3355 are as follows: 


[H. R. 11477, 85th Cong., 2d sess.] 


AN ACT To amend chapter 223 of title 18, United States Code, to provide for the admission 
of certain evidence, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 223 of title 18, United States 
Code, is amended by inserting immediately following section 3500 of such chapter 
a new section to be designated as section 3501 and to read as follows: 


“§ 3501. Admissibility of evidence—statements and confessions. 

“(a) Evidence, including statements and confessions, otherwise admissible, 
shall not be inadmissible solely because of delay in taking an arrested person 
before a commissioner or other officer empowered to commit persons charged with 
offenses against the laws of the United States. 

“(b) No statement, including a confession, made by an arrested person during 
an interrogation by a law-enforcement officer shall be admissible unless prior to 
such interrogation the arrested person had been advised that he is not required 
to make a statement and that any statement made by him may be used against 
him.” 

(b) The analysis of such chapter is amended by adding at the end thereof 
the following: 


“3501. Admissibility of evidence—statements and confessions.” 
Passed the House of Representatives July 2, 1958. 
Attest: 
RALPH R. Roserts, Clerk. 


{S. 2970, 85th Cong., 2d sess.] 


A BILL To amend chapter 223 of title 18, United States Code, to provide for the admission 
of certain evidence so as to safeguard individual rights without hampering effective and 
intelligent law enforcement 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That chapter 223 of title 18, United States 

Code, is amended by inserting immediately following section 3499 of such chapter 

a new section to be designated as section 3500 and to read as follows: 


“§ 3500. Admission of statements 


“Statements or confessions or other evidence shall not be inadmissible solely 
because of delay in taking an arrested person before a commissioner or other 
judicial officer.” 

Sec. 2. The analysis of chapter 223 of title 18, United States Code, immediately 
preceding section 3481 of such title is amended by adding the following new item: 


“3500. Admission of statements.” 


[S. 3325, 85th Cong., 2d sess.] 


A BILL To amend chapters 203 and 223 of title 18, United States Code, to insure greater 
protection for the constitutional rights of accused persons 
Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 203 of title 18, United 
States Code, is amended by inserting immediately following section 3060 of 
such chapter a new section to be designated as section 3061 and to read as 
follows: 


“§ 3061. Caution to accused persons 


“No officer or employee of the United States Government or of the municipal 
government of the District of Columbia shall interrogate, or request any state- 
ment including a confession from, a person accused or suspected of an offense, 
without first informing him— 

“(a) of the nature of the offense ; 
“(b) that he does not have to make any statement regarding the offense 
of which he is accused or suspected ; 
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“(e) that he has the right to have legal counsel present at all times while 
he is being questioned or is making any statement; and 


“(d) that any statement made by }im may be used as evidence against 
him in a criminal prosecution.” 


(b) The analysis of chapter 203 of titte 18, United States Code, is amended 
by adding at the end thereof a new item as follows: 


“3061. Caution to accused persons.” 
Sec. 2. (a) Chapter 223 of title 18, United States Code, is amended by insert- 


ing immediately following section 3500 of such chapter a new section to be 
designated as section 3501 and to read as follows: 


“$3501. Admissibility of statements 


“No statement, including a confession of guilt, shall be admissible in evidence 
in a criminal prosecution in any district court of the United States or in the 
municipal court for the District of Columbia until there is established proof 
that the provisions of section 3061 of this title have been complied with.” 

(b) The analysis of chapter 223 of title 18, United States Code, is amended 
by adding at the end thereof a new item as follows: 


“3501. Admissibility of statements.” 


[S. 3355, 85th Cong., 2d sess.] 
A BILL To prescribe the time in which an arrested person shail be taken before a court, 
commissioner, or other judicial officer 
Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That rule 2 of the Federal Rules of Criminal 


Procedure is amended by inserting “(a)” before the text thereof, and by adding 
at the end a new paragraph as follows: 


“(b) Whenever these rules shall require that an arrested person be taken 
before a court, commissioner, or other officer empowered to commit persons 
charged with offenses against the laws of the United States, such person shall 
be taken before the court, commissioner, or other officer within a period of twelve 
hours from the time the person was arrested, or, if with diligent effort it is 
impossible to comply with this requirement within such twelve-hour period, 
within such longer period as may reasonably be necessary to bring the person 
before the court, Commissioner, or other officer, as the case may be. If any 
arrested person is not taken before a court, commissioner, or other officer as 
provided in these rules within the time herein prescribed, he shall be released 


from custody.” 

Senator O’Manonry. All of these will be made a part of the record. 

Mr. RosensercerR. Senator, we have just had word from Senator 
Clark’s office. He would like to testify this morning and will come 
around in order that he may be heard, sometime during the course of 
the morning. 

The first witness on our list was Congressman Keating who has 
called and said he plans to be here at 11. 

Our second witness on the list is Mr. Oliver Gasch, the United 
States attorney for the District of Columbia. 

Senator O’Manonry. Mr. Gasch, will you come forward, please ? 


STATEMENT OF HON. OLIVER GASCH, UNITED STATES ATTORNEY 
FOR THE DISTRICT OF COLUMBIA, WASHINGTON, D. C. 


Mr. Gascu. Mr. Chairman, Senator Butler. : 

Senator O’Manoney. Mr. United States Attorney, we are glad to 
have you here. 

Mr. Gascu. Thank you, Mr. Chairman. I appreciate greatly the 
invitation of the subcommittee to appear and to state my views with 
reference to the pending legislation as well as the experience in my 
office—the United States attorney’s office. 
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Senator O’Manonry. You are the present United States attorney ¢ 

Mr. Gascu. Yes, sir. 

Senator O’Manonry. You held that office for how long a period? 

Mr. Gascu. Since April 11, 2 years ago, sir. 

Senator O’Manonry. You were United States attorney during the 
proceedings in the Mallory case, were you ? 

Mr. Gascu. That is correct, sir. I was at the time the dismissal 
of the case occurred, the United States attorney. I was assistant 
United States attorney at the time Mallory was tried. 

I had occasion recently to run across a decision of the Supreme 
Court in 295th United States Supreme Court Reports, the Berger 
case, and that decision, you may recall, concerned itself with the duties 
and responsibilities and the interest of the United States attorney in 
criminal prosecutions. It said that the prime interest of the United 
States attorney was to see to it that justice was done and it pointed 
out that he had no responsibility to win a case, and then it pointed out 
that he is in every sense the servant of the law, the twofold aim of 
which is that guilt shall not escape nor innocence suffer. 

I think it is well for those of us who have the responsibilities of 
my office always to bear in mind that very salutary admonition. 

Senator O’Manoney. Whose words were those, that “guilt shall 
not escape nor innocence suffer” ? 

Mr. atom: I am not sure, sir. I think it was Justice Sutherland 
about 23 years ago, 295th United States Supreme Court Reports, but I 
am quite confident there would be no dissenting voices as to that senti- 
ment. 

It seems to me, sir, that in considering the legislation that has been 
proposed as a result of the Mallory decision, that the concept of balance 
between the rights of the individual and the rights of society to ef- 
fective and intelligent law enforcement must always be kept in front. 
of us. 

You may recall that in the Mallory decision itself, Mr. Justice 
Frankfurter pointed out on page 4 of the opinion; he said the require- 
ment of rule 5 (a) is part of the procedure devised by Congress for 
safeguarding individual rights without hampering effective and in- 
telligent law enforcement. It is because I agree 100 percent with that 
expression of opinion, that I do support the Willis bill, which is among 
the bills before you for consideration, and which bill has passed the 
House. The reason I feel so strongly about the Willis bill is this. It 
does two things, primarily. It takes additional affirmative steps to 
safeguard the rights of the individual by requiring that he be warned 
prior to interrogation into the merits of the case, warned that he is not 
required to make a statement and that any statement he makes may be 
used against him; and then in order to preserve the public’s interest 
in effective and intelligent law enforcement, it provides that voluntary 
statements shall be not rendered inadmissible solely by reason of delay 
between arrest and arraignment. 

I would think that that legislation would require that the prosecu- 
tor demonstrate that the statement is voluntary before the court would 
even submit it to the jury for its evaluation, and if it were submitted 
to the jury for its evaluation, then it would be incumbent upon the 
prosecution to demonstrate beyond a reasonable doubt, that the state- 
ment was not the result of threats or promises or coercion, psycholog- 
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ical or physical, and if the jury was satisfied that those things had 
been shown beyond a reasonable doubt, then of course the jury would 
be entitled to give full faith and credit to such a confession. 

I feel that if we did return to that formula, which is the formula in 
the States and in England, that it would certainly help the commu- 
nity’s interest in effective and intelligent law enforcement. 

Now, I think I should mention that the practice of the Federal Bu- 
reau of Investigation, the practice in the military, the practice in many 
of the States, and the practice in England, is to give the accused a 
warning that he need not testify; that any statement he makes may 
be used against him. That is a salutary and fair thing to do and it 
may be of interest to the subcommittee to know that in my lectures to 
the police on the meaning of the Mallory case, I have already recom- 
mended that they do this in the interest of fairness and I am confident 
that because of the endorsement of the Chief of Police to those lectures, 
that those instructions are being carried out, but I believe that the 
legislation offered by Mr. Willis, requiring that, does a very wise and 
salutary thing, and 1 do support it for that reason. 

The only difference between Senator Eastland’s bill and the Willis 
bill is that the Willis bill does require this warning and for the reason 
stated, I believe the Willis bill is the preferable bill for that reason. 

Now, I would like also to refer to the fact that in our last Judicial 
Conference, approximately, I think, 100 lawyers were selected by the 
judges of our appellate courts. We were assigned specific topics. 
I was 1 of about 20 lawyers selected to study, consider, and speak on 
whether a change was desirable in rule 5 (a), by legislative, or by the 
rulemaking authority of the courts. That subject was considered by 
this subcommittee, presented orally to the Judicial Conference, and by 
a vote in which some of the judges participated—those who elected 
to participate, that is—the Conference did support the Willis bill. 

I think that is significant because most of the conferees were persons 
in active practice before the courts and, of course, the judges have had 
pedir experience in dealing with the problems created by the Mallory 

ecision. 

Now, with the permission of the subcommittee, I would like also 
to lodge with the subcommittee a breakdown of the cases we have 
had at the circuit court of appeals level. Some of those cases have 
resulted in reversals because of the Mallory decision. Some have 
been affirmed because they felt’ that the result in the trial court was 
not contrary to the teaching of the Mallory case, and in some instances, 
the circuit court has said that the Mallory issue was not properly raised 
below and, for that reason, they did not consider it. 

In any event, this breakdown of the 21 cases may be of some interest 
to the committee. I would like very briefly, if I may, to comment on 
some of the cases at this time. 

The Watson case and the Carter case were both first degree murder 
cases. They were both reversed and among the reasons set forth in 
the appellate opinion 





Senator O’Manonry. You say they were reversed ? 

Mr. Gascu. Yes, sir. 

Senator O’Manoney. Did they result in convictions in the trial 
courts? 

Mr. Gascn. Yes, sir. 
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The Watson case was reversed in August of last year. The Carter 
case about October, as I recall it. 

Now, I think it is proper and fair to mention that in the Carter 
case, while the Mallory rule was one of the reasons which required 
the reversal, the appellate court felt that there was a failure on the 
part of the trial court properly to instruct the jury as to the causal 
connection between the criminal act and tke defense of insanity. 
Although at the trial several reputable psychiatrists testified as to 
the soundness of mind of the accused, nevertheless, subsequent to the 
trial, and subsequent to the reversal, at the suggestion of the appellate 
court, I moved for a civil commitment of Carter and that hearing has 
been held, and he has been committed to St. Elizabeths Hospital as a 
patient. So that is the status of that case at the present time, and you 
can see from that, that the insanity issue did enter in the picture quite 
as much as the Mallory issue. 

Now, another case that I would like to mention to you is the Milton 
Mallory case. Milton Mallory is the nephew of Andrew Mallory. 
He was charged with and convicted of carnal knowledge respecting 
an 8-year-old girl. In that case, the delay between arrest and arraign- 
ment was approximately 14 hours. Some 13 hours after his arrest 
he confessed. At the time of his arrest he said he had consumed a 
bottle of wine, and was pretty high, and that was in accordance with 
the police testimony. He at that time denied involvement in this 
charge and was put back in the cell and not questioned again until the 
following morning at about 8:30. At that time, he was confronted 
with this child and her mother and a report from the hospital, which 
confirmed her charge against him. 

At that time, within 5 minutes, he confessed that he was the man. 
So I think that case, although it is relied upon by the minority report 
in the House Judiciary Committee, that case does rest on its specific 
facts and circumstances, and I don’t think it should be considered 
as general authority for saying that in the interpretation of the court 
of appeals, a 14-hour delay between arrest and arraignment is thereby 
sanctioned, or that, to put it another way, a delay of 13 hours before 
a confession was obtained would be sanctioned under the Mallory 
rule, under normal circumstances; but certainly no one would con- 
tend that a person who was intoxicated should either be arraigned in 
that condition or should be questioned in that condition. 

Senator O’Manoney. Was he not questioned while he was in that 
condition ? 

Mr. Gascu. He denied it. He was put back in the cell and not 
questioned until the following morning, approximately 13 hours later. 
He was arrested, as I recall from the record, at about 8:30. He was 
questioned briefly at that time, denying the offense, and the following 
morning, 13 hours later, when 

Senator O’Manonery. When you say “briefly,” how much time do 
you mean ¢ 

Mr. Gascu. Well, Judge Prettyman goes into that, sir, in the opin- 
ion which I will be glad to lodge with the committee. Maybe I can 
find it right here, sir. I would like to answer your question. 

zaewe O’Manoney. Well, you can put that in the record after- 
ward. 
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Mr. Gascu. Yes, sir; I would be happy to. I thought I had it here, 
but apparently it is one that I did not bring with me. There are quite 
a few others. 

(Subsequently, the opinion was received and is as follows:) 


Unitep Srates Court OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14023 
Mitton LEo MALLORY, APPELLANT Vv. UNITED STATES OF AMERICA, APPELLEE 


On Appellant’s Motion to Remand and on Appellee’s Answer to Order to Show 
Cause why the Judgment of the District Court should not be vacated 


Decided March 31, 1958 


Mr. E. Lewis Ferrell, with whom Mr. Thurman L. Dodson was on the motion, 
for appellant. 

Messrs. Lewis Carroll and E. Tillman Stirling, Assistant United States At- 
torneys, with whom Mr. Oliver Gasch, United States Attorney, was on the 
answer, for appellee. Mr. Thomas A. Flannery, Assistant United States Attorney, 
entered an appearance for appellee. 

Before PRETTYMAN, WILBUR K. MILER, and BazEton, Circuit Judges. 

PRETTYMAN, Circuit Judge; Mallory was indicted, tried by jury, and con- 
victed upon a charge of carnal knowledge of an eight-year-old girl. He was 
sentenced to serve two to seven years’ imprisonment. He appealed and then 
filed a motion to remand to the District Court for consideration under Andrew 
Mallory v. United States... The matter is before us now on that motion.* At the 
trial of our present appellant, Milton Leo Mallory, certain confessions were ad- 
mitted in evidence. His point now is that the receipt of those statements was 
error. 

The offense allegedly occurred somewhere around seven or seven-thirty on 
Thanksgiving night, 1956. The child immediately reported the affair to her 
mother, who called the police. Officers responded to a radio call at 7:53 p. m. 
They found Mallory in the neighborhood and after a brief inquiry sent him by car 
to police headquarters. Mallory testified he had drunk a fifth of wine that after- 
noon and was “pretty high.” The police testified he was incoherent. Officers 
searched the room where the child said the offense took place, finding there a 
cigarette lighter which was later identified by Mallory as belonging to him. The 
police sent the child to a hospital, where she was examined. At headquarters 
a line-up sheet and a prisoner interview sheet were prepared, and appellant was 
questioned about the offense and asked about the lighter. He was given tests for 
the presence of blood on his private parts. Mallory indicated in his testimony 
that the questions that night were few in number. He denied any part in the 
crime. He was then put in the cell block, and nothing further happened until 
morning. At about nine o’clock the next morning a police officer questioned 
Mallory, and he admitted guilt. This questioning lasted only five or ten minutes, 
according to the officers’ testimony. Mallory testified that the officers simply 
told him the child had been checked at the hospital and he might as well say he 
did it; that they “would go easy on” him if he said he did it. The officers testified 
that no promises were made. Both Mallory and the officers testified that he was 
told he did not have to make a statement unless he wanted to and that the state- 
ment would be used either for or against him depending upon what the statement 
was. The statement was typed, read back to Mallory, and signed by him. During 
this time the complaining child, her mother, her grandmother, and Mallory’s 
common-law wife were brought in, and the child recited her story of what had 
happened. Mallory admitted, in the presence of these people, that he had had 
intercourse with the child. He was arraigned sometime before noon. 

Mallory’s version of the matter, in his written statement and in his verbal 
statement before the police, the complainant, her mother, et al., was that the 
child had proffered intercourse for a small sum of money and that if he had not 


1354 U. S. 449, 1 L. Ed. 2d 1479, 77 S. Ct. 1356 (1957). 


2 This court issued a rule to show cause why the judgment should not be vacated. An 
answer to the rule was filed by the United States. 
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been drinking he probably would not have done it. At the trial Mallory denied 
any and all relations whatever with the child; he said he had been drinking and 
fell asleep. The written statement was introduced at the trial as an exhibit, 
and the mother, the grandmother, and the officers testified to the oral statements. 

We think the confessions were admissible. There is no evidence of prolonged 
or intensive questioning. Mallory agrees he was “pretty high” on wine when he 
was arrested and that the questioning that night was cursory. He agrees that 
the next morning the officers simply told him the child had been checked at a 
hospital and he might as well admit the act, and that he at once admitted it. 
He agrees that he made the recitation to the group of women. There seems to us 
to have been no unnecessary delay in arraignment. The arrest was made some- 
where around eight o’clock in the evening on a holiday. The arrested man was 
drunk, or nearly so. He was arrested on a small child’s story, and even though 
the hour was late the officers checked her story by medical examination. Anyone 
familiar with hospital procedure knows these things take time. 

The only way we see to find unnecessary delay in this case would be to hold 
(1) that the half-drunken man should have been forthwith arraigned, even 
though he could not have pleaded intelligently, or (2) that the child’s story 
should not have been checked, or (3) that Mallory must have been arraigned at 
midnight. Even then, such a holding would have to be made in the face of the 
facts (a) that no prolonged questioning took place at any time and (b) that 
Mallory was warned before he signed a statement. We think neither the decision 
of the Supreme Court in the Andrew Mallory case, supra, nor any authority 
requires or justifies a finding of error in this matter. The motion to remand is 
denied and the order to show cause dissolved. 

BaZELON, Circuit Judge, dissenting: A police officer arrested appellant at 8:00 
P. M. on November 22, 1956, and, after questioning him at the scene, sent him by 
scout car to police headquarters to await further investigation. After some time 
the officer himself went to headquarters, had appellant brought from the cell 
block to the office of the Sex Squad and questioned him further. Thereafter, 
appellant was given certain chemical tests for traces of blood and was taken 
back to the cell block. Throughout the interrogation by the arresting officer, 
appellant denied guilt. No effort was made to bring appellant before a commit- 
ting magistrate as Rule 5, Fev. R. Crim. P., commands shall be done “without 
unnecessary delay.” 

The next morning at about 9: 00 A. M., appellant was questioned again by two 
other officers for a period which they say “wasn’t much over five, ten minutes” 
and he confessed to them that he had had intercourse with the child. They 
asked him if he cared to make a statement in writing, telling him that he was 
not required to do so and that, if he did, it could be used in evidence. This 
statement of his rights was not given to him before he orally confessed and at 
no time was he told that he had a right to have a lawyer and appear before a 
magistrate before making a statement. Appellant agreed to make a statement 
in writing. At 9:13 A. M., a police typist began to type his confession and at 
9:32 A. M. it was finished and signed. After the statement had been signed, 
appellate was confronted with the child and her mother and, in their presence, 
repeated his confession. Then, some time before noon, the police took him to 
ait Municipal Court where he waived preliminary hearing and was committed to 
ail. 

Appellant admitted at the trial that he had made the confession, but testified 
that the statements contained in it were untrue. He said he confessed because 
the officers told him to and because they said would “go easy” on him if he did. 
He said further that he had been brought up in the South to do what white 
people tell him to do. The officers who obtained the confession, on the other 
hand, testified that no threats or promises of any kind had been made to 
appellant. 

If the issue were whether the confession was voluntary, clearly the jury could 
have chosen to believe the police officers’ testimony rather than appellant’s. 
Indeed it would usually (or nearly always) be unrealistic to assume that a 
jury would take the word of an accused felon over the assurances of officers of 
the law when there is a conflict of testimony as to what transpired behind the 
closed doors of the police station. Short of exhibiting welts and bruises, the 
accused has no way of proving that he confessed involuntarily. Yet experience 
teaches that police testimony that they used no improper inducements is not 
always reliable. See 3 Wiemore, Evipence § 851 (a) (38d ed. 1957 Supp.). Judi- 
cial investigation of the question of voluntariness of a confession is one of the 
most difficult and perhaps the most fruitless of processes. It is this “elusive” 
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inquiry into the constitutional question of voluntariness of a confession that 
Rule 5 was designed to avoid.’ The rule requires the arresting officer to “take 
the arrested person without unnecessary delay * before the nearest available .. . 
officer empowered to commit persons charged with offenses against the laws of 
the United States.’ The committing officer is required to inform the arrested 
person “of the complaint against him, of his right to retain counsel and of his 
right to have a preliminary examination. He shall also inform the defendant 
that he is not required to make a statement and that any statement made by him 
may be used against him.” After being thus advised of his rights and being 
given “reasonable time and opportunity to consult counsel,” the defendant may 
either waive preliminary hearing or put the prosecution to its proof that there 
is probable cause to hold him. If he waives preliminary hearing or if prob- 
able cause is proved, the committting magistrate holds him to answer in the 
district court, either committing him to jail or releasing him on bail. If no 
probable cause appears, the magistrate discharges the defendant from custody. 
Obviously, if the police comply with Rule 5 instead of illegally holding an arrested 
person at police headquarters for fourteen hours or so, no question will arise as to 
the voluntariness of any confession made during a period of detention. 

That the police violated Rule 5 in the instant case is beyond question. They 
did not arraign appellant “without unnecessary delay” when they arrested him 
at 8:00 P. M. The next morning they delayed further. They interrogated him 
both on the evening of the arrest and the next morning. Not until some time 
after 9:00 A. M. did he confess. ‘Not until he had confessed, when any judicial 
caution had lost its purpose, did the police arraign him.” Mallory v. United 
States, 354 U. 8S. 449, 455 (1957). 

Asked why they had not undertaken to arraign appellant at 9:00 A. M. before 
interrogating him, the two police officers gave varying explanations. One said 
that there would have been no committing magistrate available at that time, but 
admitted that the United States Commissioner can “at times’ be reached on short 
notice.* The other officer’s answer was: 

Before I had an opportunity—before I gave the man an opportunity to tell 

me whether or not he was guilty or innocent? . . . That is not my procedure, 

Sir. 
At the oral argument, the Assistant United States Attorney stated that the Gov- 
ernment did not rely upon unavailability of a magistrate as a reason for delaying 
arraignment,‘ thus disposing of the first officer’s excuse. As for the second offi- 
cer’s excuse, even if it were true that arraignment may lawfully be delayed long 
enough to give the suspect an opportunity to deny guilt, there would be no war- 
rant for the morning delay. Appellant had already been questioned twice the 
night before and had denied guilt on both occasions. And any suggestion that 
arraignment may be delayed long enough to give the police an opportunity to 
explode the accused’s claim of innocence is unsupportable. . The Supreme Court 
said in Mallory, 354 U. 8. at 455-56: 


In every case where the police resort to interrogation of an arrested person 
and secure a confession, they may well claim, and quite sincerely, that they 
were merely trying to check on the information given by him. Against such 
a claim and the evil potentialities of the practice for which it is urged stands 
Rule 5 (a) as a barrier. 


In its brief the Government suggests another justification for delaying the ar- 
raignment until the questioning was over. It argues that “human experience and 
public policy” require that the police attempt “to verify and authenticate a story 
advanced by a little girl against an adult man. . . before they take a man im- 
mediately before the magistrate—thereby requiring him to explain away, for the 
rest of his life, the charge of tampering with an infant.” Granting arguendo the 
validity of this contention, it does not justify the failure of the police to arraign 





1United States vy. Mitchell, 322 U. S. 65, 68 (1944). The Court noted “the important 
relation between illegal incommunicado detention and ‘third-degree’ practices” and stated 
that, in formulating the McNabb rule for federal prosecutions, it was “not confined to the 
constitutional question of ascertaining when a confession comes of a free choice and when 
it is extorted by force, however subtly applied.” 

2p. C. Cope § 4-140 requires that when a police officer makes an arrest without a 
warrant, as in this case, he “shall immediately, and without delay, upon such arrest, 
convey in person such offender before the proper court, that he may be dealt with according 
to law.” Emphasis supplied. 

3 See, for example, United States v. Hoffa, Crim. No. 294-57 (D. D. C.). 

¢ See Akowskey v. United States, 81 U. S. App. D. C. 353, 354, 158 F. 2d 649, 650 
(1946). 
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appellant shortly after 9:00 A. M. before they resumed questioning him. They 
had already verified the child’s story to their own satisfaction through medical 
tests performed during the night. They did nothing further by way of investiga- 
tion or verification before the arraignment, except to question appellant again. 
Delay of arraignment for that purpose is clearly forbidden. 

In its oral argument the Government suggested still another justification for the 
delay of arraignment; that appellant was under the influence of alcohol at the 
time of the arrest so that it was fairer to him to let him sleep it off before taking 
him before a magistrate. If it is true that appellant was too drunk to be ar- 
raigned the night of his arrest, he was also too drunk to be questioned. But the 
police questioned him that night. And if it is true that the arraignment was 
delayed merely to let appellant recover his faculties, there was no excuse for 
further delay the next morning. 

In my opinion it was error to receive in evidence both appellant’s written con- 
fession and the testimony of the various witnesses as to his oral confession. The 
issues having been fully briefed and argued not only on the motion to remand, 
but also on the rule to show cause why the judgment should not be vacated, no 
purpose would be served in remanding the cause to the District Court for recon- 
sideration of the effect of Mallory v. United States, supra. I would therefore 
reverse the judgment and remand the case for a new trial. Mallory v. United 
States, supra; Watson vy. United States, 101 U. S. App. D. C. 350, 249 F. 2d 106 
(1957). 

Mr. Gascn. The Perry and Matoya cases were both affirmed. The 
reason for that was that the appellate court—that the Mitchel deci- 
sion in the Supreme Court, which sanctions a threshold confession, or 
a confession that occurs very briefly after arrest, is proper, and the 
Court felt that the Mitchel case was a proper basis for the affirmance 
in those two situations. 

Some mention should be made also of the Porter case, which was 
decided most recently by our appellate court. Mr. Justice Reed, the 
retired Supreme Court Justice, rendered the opinion, and I can say 
to the subcommittee if the Justice had rendered such an opinion for 
the majority of the Supreme Court, there would be much less grounds 
for apprehension upon those in my situation than there is; but it was 
a split decision of the circuit court. Judge Bazelon dissented rather 
vigorously. 

Now, that leads me to a discussion of the Trilling case, which I think 
is the most important single case in understanding our needs for 
legislation. 

he Trilling case is approximately 70 pages in length. It was an 
en banc hearing. The court was split three ways. Judge Danaher, 
speaking for the majority of 5, did affirm 1 of 6 counts involved in 
3 cases tried by 3 separate judges, who were before the court. Judge 
Danaher’s opinion was shared by Judge Berger and by 3 judges 
who would have affirmed all 6 counts, and then 4 judges voted that 
all counts should have been reversed. I would not attempt to para- 
phrase the views of the judges in this very interesting and enlighten- 
ing opinion of some 70 pages other than to say I believe that Judge 
Berger, in his concurring opinion, does hit the nail on the head, and, 
with your permission, Mr. Chairman, I would like to read a very 
short statement by Judge Berger in his concurring opinion. He 
says: 

I think the result reached by Judge Danaher is compelled by the Mallory 
ease and therefore, concur with him, but only because I conclude we are not 
free to do otherwise. I do this reluctantly, because what Judge Prettyman has 
said makes sense and ought to be the law. The steady expansion of the meaning 
of unnecessary delay by the courts, since rule 5 (a) has been in effect, suggests 
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to me that this area of law cannot be developed properly by the courts on a 
case-to-case basis, even though that is sometimes appropriate. Rule 5 (a) 
should be reexamined by the rulemaking process or by Congress. 

To me, that is a most revealing statement, and I would very defi- 
nitely suggest to the subco mmittee that the opinions of the several 
judges, as set forth in considerable detail in the Trilling case, be 
examined because they will certainly throw light on our problem as 
it presently exists. 

Now, at the trial level, we have had quite a diverse reaction from 
the trial judges who have considered this problem. In some cases 
confessions obtained less than an hour after arrest have been excluded 
under the interpretation placed on the Mallory decision by the trial 
judge in question. 

I recall one case in particular—the Turner case—which involved two 
separate yoke robberies, which he confessed voluntarily within 1 
hour after his arrest. They were excluded, and Turner walked out 
a free man. 

Now, obviously, that can be pointed out asa horribleexample. That 
is the case par excellence of the guilty man not being punished. 

Senator O’Manonry. What was the argument that was presented 
in that case to convince the court that there was unnec essary delay ? 

Mr. Gascu. Well 

Senator O’Manonry. The confession was obtained within an hour? 

Mr. Gascu. Yes, sir. The judge asked the officer if he took Turner 
to the police station to extract a confession and the officer said, “I did.” 

Now, of course, he took him there also to carry out the normal 
booking procedures. He took him there also to do things that the 
Supreme Court said were perfectly allowable, and the Supreme Court 
also said that a brief delay between arrest and arraignment is proper 
to check out the man’s story and other things of that character. 

So as I read the stieny case, it does not say that the police may 
not question. It does not say that there must be an immediate and 
forthwith arraignment. I think there is some flexibility in it. 

Senator O’Manonry. Did the trial judge use the word “extract”? 

Mr. Gascu. Yes, sir; that is in the record. 

Senator O’Manonry. Was there any evidence of ny extraction ? 

Mr. Gascu. No, Mr. Chairman; there was not. I do not think it 
was claimed there was any coercion or any duress. However, that I 
point out as one example of how far some of the trial judges do take 
their interpretation of the Mallory case. 

Senator O’Manonry. What was that case ? 

Mr. Gascu. The case of Charles Turner. 

Now, there have been other cases which are almost in that category 
but fortunately, not many. However, at conferences which my as- 
sistants have with the judge and the defense counsel from time to 
time, it has on many occasions been indicated that such and such a 
confession would not, in the opinion of the trial judge, be proper 
evidence and he has indicated that he had excluded it. There has 
been an offer on some of those occasions, by defense counsel, of a plea 
to a lesser included offense. 

Under the circumstances, I felt that the interests of justice re- 
quired that I accept such a plea. I think that a man who has con- 
fessed to a serious crime should get some punishment. 
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There have also been incidents in which my assistants, with my full 
approval—feeling that the teaching of the Mallory case was not fol- 
lowed by the police, they have refused to lodge a charge in the grand 
jury. This has happened at the police court level of our office. 

nator Butter. Mr. Gasch, you are speaking now only of the 
District of Columbia ? 

Mr. Gascu. Yes, sir. 

Senator Butter. And the district courts of the District of 
Columbia ? 

Mr. Gascu. That is correct, sir. 

Senator Burier. Have you any knowledge of any such actions by 
other judges in other districts in the United States or other United 
States attorneys ? 

Mr. Gascn. Senator, at the last conference of the United States 
attorneys. which was held here 2 or 3 months ago, I did have occasion 
to talk to a number of my colleagues from other jurisdictions, and they 
quite frankly said that they were not happy with the type of problems 
I would have. I did not make any canvass of them. I believe, how- 
ever, that Senator Hennings’ subcommittee did send out a question- 
naire to United States attorneys. I know I received one and I gave 
my answers to that. I think most United States attorneys sent theirs 
in to Justice, and those questionnaires were forwarded to that sub- 
committee. I will say that it would be a pretty fair conclusion that 
because in this jurisdiction, we have the common law prosecution 
responsibility, whereas other United States attorneys do not have it, 
it probably is a much heavier burden here on our courts and on our 
office than it is in any other jurisdiction. 

Senator O’Manoney. Off the record. 
(Off the record discussion. ) 
Senator O’Manonry. Senator Clark. 





STATEMENT OF HON. JOSEPH S. CLARK, A UNITED STATES SENATOR 
FROM THE STATE OF PENNSYLVANIA 


Senator Crark. Mr. Chairman, Senator Butler, I appreciate your 
willingness to hear me and I can assure you I shall be very brief. 

I appear here this morning, Mr. Chairman, largely because of the 
happy experience that you and I had together last year in connection 
with the Jenks bill. I wanted to make a brief appearance here, Sena- 
tor, so that if and when the Willis bill, or something like it, comes to 
the floor—which I hope it will not—at least my views would have 
been of record, and you have an opportunity to consider them. 

Briefly, my reason for opposing this legislation is because I don’t 
think it is the right way to get at an obvious evil. It is perfectly true 
that far too many individuals charged with and doubtless guilty of 
crime, are escaping conviction and sentencing because of procedures 
in the courts, which I think tend to weigh the scales of justice against 
the prosecutor and in favor of the individual charged with the crime. 

There is, as we all know, a need to balance the interests of society 
against justice for the individual, and my feeling is that that balance 
can be worked out far better by the courts on a case-by-case basis than 
it can be through the intervention of the legislative arm of our 
Government. 
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We all know as lawyers, that hard cases make bad law and I suspect 
that intervention of the Legislature into this Mallory decision is, 
almost inevitably, going to result in making some bad law; bad law, 
which could be avoided if another method of getting at the situation 
were adopted. 

Now I have particular reference to rule 5 (a) of the Federal Rules 
of Criminal Procedure, which requires that an arrested person be 
taken before a committing magistrate without unnecessary delay. 
I wonder whether the Willis bill intends to modify, repeal, or to change 
in any way rule 5 (a). If it does, it does not say so. I wonder whether 
a far wiser way to get at this problem i is not to have the process for 
rulemaking inv oked to determine whether rule 5 (a) should or should 
not be checked, and I suggest that those best qualified to make that 
inquiry are not Members of Congress, but members of the judiciary 
and members of the executive arm of the Government, through whom 
the rulemaking process comes for eventual congressional approval; 
and I am particularly concerned that we should, as I see it, monkey 
with the buzz saw without the recommendation of the Attorney 
General. 

Now it occurs to me that by reason of the controversy presently 

raging in the Congress—with apologies to my friend from Mary- 
land—I think far more in the Congress than anywhere else, with 
respect to whether the recent decisions of the Supreme C ourt of the 
United States are wise or unwise, it is difficult to get either in com- 
mittee or on the floor of the Congress an objective and impartial, a 
(lisinterested review. 

Senator O’Manoney. Senator, pare you noted any controversy in 
courts about the meaning of rule 5 (a) ? 

Senator Butter. Is the Senator saying that the Congress is incom- 
petent and incapable of amending its own statutes and its own rules? 

Senator Ciark. I am saying—perhaps not going that far, Senator 
Butler—I am saying that the atmosphere in the Senate and the House 
today, largely isa result of some matters with which both the Senator 
and I, on opposite sides of the fence, have been involved. I in a very 
minor way; my good friend from Maryland in a more major way. 
The atmosphere is not such that we will get an objective and a judi- 
cial determination of a narrow and somewhat technical point of law, 
involving the balancing of individual rights against the balancing of 
the rights of society. 

Senator Butter. Senator, here is a very learned man, a man who 
is head of the Civil Division of the Department of Justice for several 
years, and a man whom I know very well, circuit judge of the District 
of Columbia C ourt of Appeals, Justice Ber ger. He makes the flat 
statement that i and his career is a very successful 
one and a very long « one and a very learned one—that in his opinion, 
this question cannot be decided on a case-to-case basis; that the Con- 
gress must clarify the situation. 

Senator Ciark. Doesn’t he also say, Senator, that the Congress or 
a revision of rule 5 (a) in the normal rulemaking process—it was my 
understanding when Mr. Gasch referred to that decision a moment 
or two ago, that the justice put that alternative. Would you mind 
looking and seeing if that is not correct ? 

31812—58—— 2 
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Senator Butter. I think that is correct. 

Senator CLark. That is the process I am recommending here. 

Senator Butter. Because you think Congress is incapable of grasp- 
ing this situation and correcting it? It needs correction. Mr. Gasch 
has testified here that people are being let off on lesser degrees of crime. 
Some people are being let off completely—murderers and rapists and 
other people are set at large—and do you think the Congress that rep- 
resents the people, and tries to maintain the balance between the rights 
of the accused and the public generally, should sit idly by and see this 
happen ? 

sell CuiarKk. Well, Senator, of course, you and I disagree so 
drastically. 

Senator Butter. We disagree on functions of Congress. I think 
Congress is the one who is responsible. 

Senator CiarKx. May I finish my statement, sir ? 

Senator Butter. Yes,sir. Sure. 

Senator Crark. I think you and I disagree so vitally—and I am 
sure so sincerely on your part—a colloquy between us before this sub- 
committee is not going to add much to the light we hope to shed on 
the situation, and perhaps may engender some heat. I would like to 
get out of here quickly. I would be glad to sit down during lunch 
with you. 

Senator Buruer. I say sincerely, I would not have engaged you in 
this colloquy had you not brought me into it. I have no desire what- 
ever to argue with you. 
_ Senator Ciark. Mr. Chairman, I think I made my point of view 
clear. I think legislation here would be monkeying with the buzz saw. 
I think the initiative should come from the executive on strong recom- 
mendation with specific language. I think the Willis bill left the 
status of rule 5 (a) up in the air and would cause interminable legis- 
lation, interminable controversy in the courts. I just think it is as 
badly a drafted piece of legislation as the original Jenks bill was last 
year when you and I had the pleasure of working together on the 

matter. I hope, therefore, that the Congress will pass no legislation, 
at least at this session, and let us see whether it is not possible for this 
thing to be worked out through the rule making process and by judi- 
cial determination. 

Now, there is just one thing I would like to point in conclusion. Mr. 
Gasch, a very able, competent member of the bar and Federal attorney, 
gave several lectures on the effect of the Mallory decision to the law- 
enforcement agencies, including the police in the District of Columbia. 
I have them here and I think that they represent an extraordinarily 
able presentation to the police officers of how they can operate within 
the ruling of the Mallory decision without any substantial delay or 
denial of justice or delay in bringing in the guilty for crimes they 
committed. 

Senator O’Manoney. Because you have brought up rule 5 (a), I 
think it is important that it be read into the record at this point, so 
that anybody who consults the record will know what we are talking 
about. These rules of criminal procedure were promulgated in 1946. 
They can be found in 3327 West at page 281. Rule 5 (a) reads as 
follows: 
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APPEARANCE BEFORE THE COMMISSION 


An officer making an arrest under a warrant issued upon a complaint or any 
person making an arrest without a warrant, shall take the arrested person 
without unnecessary delay before the nearest available Commission or before 
any other nearby officer empowered to commit persons charged with offenses 
against the laws of the United States. When a person, arrested without a war- 
rant, is brought before a Commissioner or other officer, a complaint shall: be 
filed forthwith. 

Now, it would be observed from reading this rule, that nothing is 
there said about the admission of statements or confessions. 

Senator Ciark. Quite right. 

Senator O’Manonery. And the words “unnecessary delay” con- 
stitute the nub of the question. What is unnecessary delay! And 
it would seem from the investigations of this subcommittee and from 
the testimony that has been submitted thus far by Mr. Gasch, that un- 
necessary delay is being interpreted in various manners by various 
courts, and in these circumstances, since the development of a con- 
fession during the period before arraignment by the arresting officer 
may have great significance, the courts are presented with the serious 
question as to whether or not a brief period during which a confession 
is obtained is unnecessary delay, when it is clear from the evidence, 
may I say, that that confession was obtained without coercion or force. 

Senator CLark. Well, assuming for the moment that your statement 
is correct, Senator, I still do not think the Willis bill eliminates the 
evil you seek to avoid. 

Senator O’Manoney. That is only 1 of 3 bills that are before us, 
of course. 

Senator Ciark. [ understand. 

Senator O’Manonry. Perhaps the Senator from Pennsylvania will 
introduce them. 

Senator Ciark. Because of my view that this is not, at the moment, 
an appropriate hearing for legislation, particularly since the Attorney 
General has not asked for it, 1 would not feel free to do that. 

Senator Buriter. Do you know the positon of the Attorney General 
on this bill? Have you talked to him { 

Senator Crark. No. I think you ought toask him. 

Senator Burier. As far as I know, the Attor ney General has made 
no report whatever to the subcommittee has he, Mr. Chairman? 

Senator O’Manoney. No, no. 

Senator CLark. Excuse me. To me, it seems improper procedure. 
I say this with all deference to the committee, it is unwise to report 
out a bill which the Justice Department has so clear an interest in 
without seeking the views of the Attorney General. 

Senator Butter. We sought the views of the Attorney General, have 
we not, Mr. Chairman ? 

Senator O’Manoney. Yes. The opinion has been requested but let 
me say to the Senator who is anxious to go, that I want to make a mat- 
ter of record before this committee hearing, that so far as I am con- 
cerned, the Judiciary Committee is not to be curtailed in its function 
of recommending legislation by whether or not the Attorney General 
deigns to rec ommend any legislation. We can act without his recom- 
mendation. 
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Senator Ciarx. I am sure the Senator is correct about that. The 
question is, Is it wise? I submit itis not. I respectfully understand 
my good colleague does not agree with me. - 

Thank you very much. 

Senator O’Manoney. I am very grateful to you for having come. 

Senator Crark. Thank you, sir. 

Senator O’Manoney. Mr. Gasch, if you will permit Congressman 
Keating to be heard now, we will impose on your patience some more. 


STATEMENT OF HON. KENNETH KEATING, A REPRESENTATIVE IN 
CONGRESS FROM THE 38TH CONGRESSIONAL DISTRICT, STATE 
OF NEW YORK 


Mr. Keating. Mr. Chairman, members of the subcommittee, I am 
very happy to be here. We have so many times been guided in our 
deliberations on our side by the distinguished chairman of this com- 
mittee. 

Senator O’Manoney. Now, that is a very polite and diplomatic 
approach, Congressman. 

‘ Mr. Keating. Well, you want to butter up the court a little, you 
now. 

Senator O’Manoney. So he throws it out and draws it back. 

Mr. Keatinc. No. No. Imeanit. You have been very helpful to 
us in our Antitrust Subcommittee, in our appearances there. I some- 
times agreed with you, and sometimes I have not, but you always have 
been very helpful to us, and we appreciate your views and I am happy 
that you have taken up this subject here, and I want to start off by 
emphatically disagreeing with the distinguished Senator from Penn- 
sylvania, and agreeing with the chairman, to the effect that we have 
a legislative function to perform; and it seems to me there has devel- 
oped altogether too much tendency to feel that we must be dictated to, 
or have direction from the executive branch. 

This is a subject on which we might well ask for the opinion of the 
Attorney General, and I personally regret that he has not seen fit to 
render an opinion, but that must not deter the legislative branch from 
its duties. 

The Mallory decision has created a crisis in Federal-law enforce- 
ment. Never in my memory has there been such widespread consterna- 
tion about a ruling affecting criminal justice. Numerous civic, legal, 
fraternal, and law-enforcement groups all over the country have urged 
Congress to act. In my opinion, this consternation is well founded, 
and action is urgently needed. 

The alarming proportions of the present situation is best demon- 
strated by the experience of the District of Columbia, the Federal 
jurisdiction in which most criminal cases arise, and regarding which 
you will hear from the outstanding United States attorney for this 
district, who has done such a magnificent job in the performance of 
his duties, and who has been very helpful to our committee on the 
House side, and I am sure you will hear from him a very definite and 
firm position with regard to this legislation. 

The impact of the Mallory rule on law enforcement here is too 
well known for me to go into details. The residents of the District 
have been second-class citizens long enough. The least we in Con- 
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ress can do is to make sure that they receive the same protection 
Sean lawlessness as their neighbors in Maryland and Virginia and 
the rest of the country. 

But it should not be thought that the Mallory case raises problems 
only for the District of Columbia. The Supreme Court decision lays 
down a rule for all Federal criminal trials any place in the United 
States or its Territories. It has already had repercussions in sev- 
eral cases outside the District in which convicted criminals sought to 
upset their convictions in reliance on the Mallory decision. But sta- 
tistics do not tell the whole story. If the rule is unfair, application 
in even one case should not be condoned. We will gain no respect 
for the law if we stand idly by while a kidnapper or a bank robber 
escapes his just punishment. The consequences of any such case 
would be irredeemable. 

Senator Eastland’s bill, S. 2970, one of the bills before this com- 
mittee, is identical to a bill, H. R. 8600, I introduced last July in 
the House of Representatives. 

H. R. 8600 was the subject of hearings before a Special Subcom- 
mittee on Supreme Court Decisions of the House Committee on the 
Judiciary. That subcommittee added an amendment affording a 
guaranty of defendant’s rights, and the bill as amended was reported 
favorably by the full committee. After extended debate in the 
House of Representatives on July 2, the new bill, H. R. 11477, was 
passe by a vote of 294 to 79. That bill is now before your subcom- 
mittee. 


A number of charges have been made against this bill which do not 
stand analysis. 

The bill provides simply that confessions and other evidence— 
shall not be inadmissible solely because of delay in taking an arrested person 
before a commissioner or other judicial officer. 

Let me make it clear, that there is nothing in the bill that would 
allow coerced confessions into evidence. 

There is nothing in the bill which would alter the arraignment 
requirements of rule 5 (a). 

‘Sanstor O’Manoney. May I interrupt at that point? You read 
the text of the bill. This text was in the bill that you introduced. 
It was in the bill that Senator Eastland introduced on the Senate 
side, and it is in the bill that was passed by the House and which is 
now before this subcommittee. 

I read it again: 

Evidence, including statements and confessions otherwise admissible, shall 
not be inadmissible solely because of delay. 

I observe you do not use the word “solely because of unreasonable 
delay.” So therefore, I assume that it was your intention not to 
upset rule 5 (a). 

Mr. Keattne. It was not my intention to upset rule 5 (a). 

Senator O’Manoney. Because rule 5 (a) since it uses the word 
“unreasonable” obviously means that there can be reasonable delay 
in the arraignment of a prisoner. 

Mr. Keatrne. That is correct; and rule 5 (a) relates to the duty 
of the arresting officers. It is silent on any question of evidence and, 
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in a moment, I will deal with a little bit of the history of rule 5 (a) 
and a previous rule, 5 (b), which was rejected by the Congress. 

Senator Burier. Senator, as a matter of fact, we have one example 
here, given by Mr. Gasch, where the defendant was intoxicated. He 
could not be arraigned in that condition. They had to wait maybe 10 
or 12 hours. 

Mr. Keatine. Yes. That is right. That was another Mallory. 

There is nothing in the bill which would change the standard of 
probable cause for making arrests. 

The bill has one objective only. That objective is to do away with 
the mathematical equation devised by the Supreme Court between 
the promptness of arraignment and the admissibility of evidence. | 

It is contended by some that the bill is unconstitutional. This 
argument is best answered by the language of the Supreme Court’s 
own opinion in the Mallory case. The opinion makes it clear beyond 
peradventure of doubt that the ne decision rests entirely upon 
a purported interpretation of the Federal Rules of Criminal Pro- 
cedure and not upon any provision of the Constitution. 

In the first paragraph of the opinion, the Court points out that 
its reason for granting certiorari is to resolve an important question 
involving the interpretation of the Federal Rules of Criminal Pro- 
cedure. Later in the opinion the Court says that: 

In order to enforce the congressional requirement of prompt arraignment, 
it was deemed necessary to render inadmissible incriminating statements elicited 
from defendants during a period of unlawful detention. 

And finally in the last paragraph of the opinion the Court again states 
that it is relying upon rule 5 (a) as the basis for its decision. 

Nowhere in its seven-page opinion is reference made to any language 
or policy of the Constitution. Under these circumstances, the con- 
tention that the Mallory case establishes a constitutional principle 
is completely without merit. It can only be concluded that those 
who glibly mouth these constitutional distortions either have never 
read the opinion, or are bent upon frustrating legislative action re- 
gardless of the true facts. 

The constitutional principle which is universally recognized ex- 
cludes confessions only when they are the product of coercion. This 
principle, unlike the Mallory rule, has a constitutional basis in the 
5th and 14th amendments. In view of this, I would oppose any 
attempt to alter the decisions excluding coerced confessions. 

Let me again state flatly that there is nothing in the Mallory bill 
which would sanction the use of coerced confessions. 

On the contrary under the Mallory bill the constitutional standard 
of voluntariness would be reestablished as the standard for deter- 
mining whether confessions are admissible in evidence. 

There never has been any requirement under this standard that a 
confession be automatically excluded from a jury’s consideration 
“solely” because of delay of arraignment. And this is the full import 
of the Mallory bill. 

I recognize that the evidentiary value of any confession will vary 
according to the circumstances in which it is made. Delay in arraign- 
ment, therefore, is and should be relevant in determining whether a 
confession is trustworthy. So also would be the fact that there was 
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a failure to caution the accused, or the fact that the accused was with- 
out counsel, or the fact that the accused was under arrest, or the fact 
that the accused was in fear. 

All these circumstances are relevant, but none have ever been given 
an artificial decisiveness in determining whether a confession was 
coerced. There is no sound reason for giving the evidence of delay 
such preeminence. 

Effective counsel can make much of these extenuating circumstances 
without the aid of any artificial tests of exclusion. If counsel can con- 
vince the trial judge on the basis of all the evidence that a particular 
confession is untrustworthy, then, of eourse, it should not be admitted 
inevidence. But absent such a showing, under general principles, the 
evidentiary value of any confession should be determined by a jury 
of one’s peers and not be dictated by a system of mechanical juris- 
prudence. 

Rules of evidence, after all, should be designed to aid juries in their 
pursuit of the truth—not to serve as sanctions against police practices 
which judges do not like. 

My basic objection to the Mallory decision is that it attempts to deal 
with alleged problems of police misconduct in an indirect and thor- 
oughly inappropriate manner. As a result, it has imposed upon the 
law a rule of evidence which is wholly unrelated to the functions of 
evidence and which has caused much hardship and injustice. 

Brutal or other unlawful police actions should, of course, be exposed 
and condemned. Any officer who disregards the rights of an accused, 
whether the accused is ultimately found innocent or guilty, should be 
severely disciplined and in some cases formally charged. 

One measure of preventive actions is constant improvement in the 
caliber of the average policeman by raising his pay, improving his 
working conditions, and upgrading his status in the community. 

The policeman’s lot will never be improved, however, if each crim- 
inal proceeding is approached as though the arresting officer rather 
than the accused is on trial. 

Moreover, there is no justification for punishing the public because 
of a policeman’s alleged misdeeds. The lawless policeman and the 
lawless citizen are both threats to the community. I do not follow 
the logic of a judicial process under which their double offenses are 
deemed to cancel each other out. The threat of crime to the welfare 
and security of the community is too serious to be dealt with by prin- 
ciples which make a game of law enforcement. 

If there is a problem of unreasonable police detention, it should be 
met directly. 

It may be that present remedies are adequate, but are not being 
properly utilized by defense lawyers. Perhaps the committee will 
hear from some of the defense lawyers who appear before you why 
more effective use is not made of the great writ of habeas corpus or 
suits for false imprisonment to discourage unreasonable detentions. 

Whatever the case, however, the suppression of trustworthy evidence 
is a wholly illogical expedient for dealing with the problem. 

Testimony presented to the Subcommittee of the House Judiciary 
Committee on Supreme Court Decisions indicated that the practice in 
virtually all the States, at common law and in England today, is 
contrary to that required by the Mallory decision. Moreover, the 
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rationale of Mallory has been severely criticized by many of America’s 
foremost authorities on the principles of evidence. Let me quote from 
Professor Wigmore’s famous treatise just a few of his incisive words 
on the subject : 

That * * * excessive caution in listening to [confessions] has given an ap- 
pearance of sentimental irrationality to the law and has obstructed the admin- 
istration of justice, cannot be denied, and has often been conceded by judges. 
* * * The spirit that has thus tended to prevail in the law has been properly 
described as “a weak sentimentalism toward criminals” and it has assuredly 
had unfortunate results. * * * The occasional local abuses of authority by the 
police * * * deserve rectification on general principles of police administration ; 
and courts should not be content to try to reach such abuses merely by the 
indirect and ineffective expedient of altering the law of confessions. 

Professor Wigmore also supports another objection I have urged 
against the Mallory decision; namely, that in practice it unnecessarily 
subjects innocent persons to formal charges and public exposure. Let 
me once more quote the professor’s own words: 

* * * The notion that confessions should be guarded against and discouraged 
is not a benefit to the innocent, but a detriment. A full statement of the accused 
person’s explanations made at the earliest moment is often the best means 
for him of securing a speedy vindication. The circumstances of suspicion may 
often be disposed of by a simple explanation, so clear and convincing that im- 
mediate release follows as a matter of course * * * When the officers of justice 
find confessions indiscriminately discouraged and rebuked by the judge, the 
effect of an enforced silence on the part of accused persons is likely on the whole 
to be to the disadvantage of the innocent. 

Wigmore’s statements are not idle academic speculation. Numerous 
actual examples can be given of cases in which questioning prior to 
arraignment convinced the police that the accused was innocent and 
should not be formally charged. 

One case which has been brought to my attention involved a doctor 
charged by a 16-year-old girl with having made indecent assault 
upon her. The doctor was arrested. However, prior to arraignment, 
a thorough investigation established that the complainant was lying. 
As a result, no formal charges were placed against the doctor—and 
irreparable damage to his reputation and practice was avoided. 

Cases such as this arise every day. I do not think that any of us 
wants to see innocent people suffer unnecessarily for the benefit of 
menaces like Mallory. Yet under the Mallory decision, such investi- 
gations are definitely discouraged since they may, of course, tend 
to confirm guilt as well as establish innocence. This may be to the 
advantage of those who turn out to be guilty, but what an awful 
thing it is that innocent men must be charged with crimes under this 
practice. 

The modification which Senator Eastland and I have proposed is 
consistent with the original intention of Congress in approving the 
Federal Rules of Criminal Procedure. 

Rule 5, as first drafted by the Advisory Committee on the Federal 
Rules, appointed by the Supreme Court, contained, in addition to 5 
(a) as it now appears, a subsection, 5 (b), which read as follows: 

No statement made by a defendant in response to interrogation by an officer 
or agent of the Government shall be admissible in evidence against him if the 
interrogation occurs while the defendant is held in custody in violation of this 
rule— 


violation of 5 (a). 
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It should be understood that the Mallory bill affects only the rule 
of evidence established by the Mallory decision and does not change 
the procedures for arrest and arraignment set forth in rule 5. This 
does not mean that study of these procedures should not be under- 
taken. My impression is that present judicial interpretations of the 
“unnecessary delay” standard in rule 5 (a) have fostered an unfor- 
tunate “beat the clock” approach to investigations of crime. I do not 
believe that it is fair either to the public or an accused to subject law 
enforcement to a system of timetable justice. 

Study of the operation of rule 5 would also show that committing 
magistrates are not as readily available outside large metropolitan 
areas as some people assume. While there may be 30 or 40 judges 
here in the District of Columbia, for example, the police might have 
to travel hundreds of miles to find a single commissioner or other suit- 
able officer in some areas of States like Texas, Wyoming, and Colorado. 

These considerations, and I am sure there are many others, indicate 
the desirability of carefully scrutinizing the provisions of rule 5. 

However, the need for studying arrest and arraignment procedures 
is no justification for delaying action on legislation to change the 
Mallory rule of evidence. The matters are entirely distinct and should 
be dealt with separately. The Mallory rule of evidence would require 
modification even if it could be shown that the procedures specified in 
rule 5 were perfect. 

That subsection attempted to do just what the Supreme Court has 
done in the Mallory case, that is 5 (b). The Advisory Committee, 
however, in the light of comments received from bench and bar, elim- 
inated this restriction when it submitted the rule to Congress for its 
approval. 

This indicates that neither the Advisory Committee nor Congress 
intended, in adopting rule 5 (a), to make inadmissible confessions or 
statements solely because there was a delay in arraigning the accused. 

I do not question either the sincerity or motivation of the Supreme 
Court. Nevertheless, the fact is that the Supreme Court has now ac- 
complished by judicial fiat what it failed to obtain by legislative action. 
The Mallory case thus stands out as an example of judicial legislation 
in its most blatant form. 

Congress has a duty as the Nation’s lawmaker to study decisions of 
the Court, such as Mallory, with great care in order to guard against 
judicial encroachments upon the lawmaking authority. If Congress 
responds promptly to cases which mistake or distort congressional 
intentions, it can protect its legislative prerogatives without any 
alteration in the fundamental character of the Court. 

There are some judicial absolutists who attempt to undermine and 
belittle every legislative effort to curb the Court’s encroachments upon 
the lawmaking authority. 

In their zeal for a particular decisional doctrine, they would destroy 
the fundamental constitutional doctrine of checks and balances on 
which our governmental structure is built. 

Their objections are not only misguided, they are self-defeating. 
Nothing is better calculated to encourage drastic measures by Congress 


than an overzealous, emotional defense of the merits of every judicial 
pronouncement. 
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T cannot believe that the universal rejection of the Mallory approach 
in all other jurisdictions is based on a callous unconcern for the rights 
of the accused. The Mallory decision simply went too far in coddling 
criminals and gave too little thought to the interests of the public. 
We should not sacrifice justice to the forms of procedure. 

Congress has an obligation to restore a proper balance and correct 
the peril to fair and effective law enforcement which has been here 
created. 

I strongly urge that this committee favorably report on H. R. 
11477 in order that it may become law before this Congress adjourns. 

Senator O’Manoney. Any questions, Senator Butler 

Senator Butter. Other than to say that is a very excellent and 
learned statement, and I am very happy to have you come before the 
subcommittee. 

Mr. Keartine. Thank, you Senator. 

Senator O’Manoney. I can return the compliments of the Senator 
to the Congressman from New York. 

Mr. Keating. I appreciate your comments and I am very grateful. 

Senator Burier. There is one thing you referred to in there that 
is a little intriguing. You said that defense counsel does not use very 
frequently the false arrest, and this would certainly encourage that 
and would intimidate officers in making arrests. If they could not 
find any information it would intimidate them very much in making 
arrests in the first place. 

Mr. Keating. It would intimidate officers. 

Senator Burier. It would tend to intimidate the law enforcement 
agencies. 

Mr. Keatinc. No question of that in my judgment. 

Senator O’Manonery. Mr. Rosenberger, any questions ? 

Weare very grateful to you for coming. 

Mr. Keatrnc. Thank you very much for the opportunity. 

Senator O’Manonry. Mr. Gasch, will you return to the stand ? 


STATEMENT OF OLIVER GASCH, UNITED STATES ATTORNEY FOR 
THE DISTRICT OF COLUMBIA—Resumed 


Mr, Gascn. I had just about concluded with what I wanted to say 
about the Willis bill. However, I think it would be appropriate if 
I referred briefly to Senator Morse’s bill. Sometime ago at the 
request of Senator Hennings’ subcommittee I sent a letter which 
included my views on Senator Morse’s bill. That was, however, before 
the Supreme Court decided two cases very recently. 

I think it was the 30th of June that they handed down the Cecinia 
and Crooker cases. 

The prime issue in those two cases, as I read them 

Senator O’Manoney. What was the date of those decisions ? 

Mr. Gascu. The 30th of June, I believe. 

I would like at this time merely to supplement and not repeat the 
information I gave to Senator Hennings by referring to the Cecinia 
case and the Crooker case. In those cases, the prime issue was 
whether a person at the police station level is entitled to the services 
and advice of counsel. 
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In the Crooker case in California a young man had murdered a 
woman with whom he had illicit relations. He was a law student 
and a college graduate and he requested the services of counsel when 
he was under arrest and at the police station and specified a certain 
gentleman who was a professor of law at one of the colleges nearby. 

He was denied the services of counsel during his questioning by the 
— which subsequently resulted in a confession. The Supreme 

ourt opinion in that case is most illuminating because I think it 
disposes quite clearly of the question of whether one has a constitu- 
tional right to counsel at the police station interrogation level. 

The Supreme Court in firming the conviction indicated quite 
clearly that such a right does not exist. There are a couple of quota- 
tions from this case and the Cecinia case that I would like to mention 
very briefly. 

The Court said in the Cecinia case: 

“Such a holding,” discussing what the petitioner wanted— 
in its ultimate reach would mean that State police could not interrogate a suspect 
before giving him an opportunity to secure counsel. 

Even in Federal prosecutions this Court has refrained from laying down any 
such rule. 

Then Mr. Justice Clark in the Crooker case, addressing his remarks 
to the same proposition, and in the concluding paragraph of his opin- 
ion, said this: 


On the other hand, where an event has occurred while the accused was with- 
out his counsel which fairly promises to adversely affect his chances, the doctrine 
suggested by petitioner would have a lesser but still devastating effect on en- 
forcement of criminal law, for it would effectively preclude police questions— 
fair as well as unfair—until the accused was afforded opportunity to call his 
attorney. Due process, a concept “less rigid and more fluid than those envis- 
aged in other specific and particular provisions of the Bill of Rights” (Betts v. 
Brady, 316 U. 8S. 455, 462 (1942) ), demands no such rule. 

To me those two statements are most enlightening when read in 
comparison with the provisions of Senator Morse’s bill. 

I feel that if Congress in its wisdom wishes to enact such provisions, 
that of course is the prerogative of Congress. Certainly the Consti- 
tution does not require any such interpretation. 

I think I might with propriety point out and emphasize what Mr. 
Justice Clark says about the devastating effect that such a provision 
would have upon enforcement of the criminal law. 

That to me is something that we cannot ignore and we should not 
overlook. Also important, it seems to me in these two decisions of 
the Supreme Court is the fact that questioning between arrest and 
arraignment was involved in each case, and was approved by the 
Supreme Court in each case. 

Senator O’Manoney. There was a dissent in each case, however, 
wasn’t there ? 

Mr. Gascn. Yes, sir; in one case, the New Jersey case, 3 Justices 
dissented and in the California case 4 Justices dissented, so as the 
chairman pointed out and the Senator from Pennsylvania, there is 
even a dispute in the Supreme Court. 

I would like to touch very briefly, Senator Butler, on your bill 
which does provide for a flat period of 12 hours for interrogation. 

Senator Butter. Mr. Gasch, I have read the opinion of my very 
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good friend, Warren Berger, and I think that sort of sets me straight 
on this, that the Court has viewed this not from the standpoint of 
time merely, but from the actions and the purposes of the police. 

Mr. Gascu. That is correct, sir. I think some flexibility must be 
allowed in many of our cases, a very short period between arrest and 
arraignment is sufficient. 

If, however, a man, say, is arrested at 5 o’clock in the afternoon, 
if we had a flat 12-hour period, it would mean that of necessity we 
would have to have an arraignment at 5 o’clock the following morning. 

Now while I have urged my assistants and municipal court judges 
to hold prompt arraignments in the middle of the night, Mr. Justice 
Reed, in a Court opinion, seems to feel that is unnecessary. As I say 
if he had been speaking for the majority of the Supreme Court, I 
would have felt a little bit better about it, but we are very happy to 
have his opinion for many reasons. 

Senator Butter. I was just trying to put my thinking in line with 
ee Lets thinking and have a timetable schedule for justice, that 
is all. 

Mr. Gascu. Mr. Chairman, that just about concludes what I wish 
to say to you gentlemen. 

I have here a breakdown of our experience with our appellate court 
cases, and if you would like to have it, I will be glad to file it. 

Senator O’Manoney. Please file it for the record. 

(The information referred to is as follows:) 
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Senator O’Manoney. Thank you very much, Mr. Gasch, for your 
appearance. But, before you leave, I want to know whether any mem- 
bers of the committee desire to ask questions. 

Senator Carroll. 

Senator Carrot. I am sorry I wasn’t here, Mr. Chairman. I was 
taking your place on the Antitrust Baseball Committee. I am sorry 
I did not hear all the testimony. 

You are United States attorney for the District of Columbia? 

Mr. Gascu. Yes, sir. 

Senator Carroty. The Mallory decision is not applicable to enforce- 
ment of State criminal statutes, is it ? 

Mr. Gascn. No, sir; I think the Mallory decision is an interpreta- 
tion of rule 5 (a) of the Federal Rules of Criminal Procedure in which 
the Court sought to get at the congressional intent behind the authori- 
zation of the Federal rules, including rule 5 (a). 

Senator Carrotu. The reason I mention that, Mr. Chairman, is that 
all through the debates in the other body there is no mention of that 
fact. The general impression of the public is that the Mallory decision 
effects great changes on the State level. That is not true at all, is it? 

It has only to do with the administration of the Federal criminal 
statutes ; isn’t that so? 

Mr. Gascu. That is entirely correct, sir. 

Senator O’Manoney. In the decision iself, the Supreme Court ex- 
pressly stated that the certiorari was granted for the purpose of in- 
terpreting the rule 5 (a) of criminal procedure, and there was dis- 
avowal of any constitutional question involved. 

Senator Carroty. Mr. Chairman, I had reference to the great amount 
of propaganda that has gone into the States leaving the impression that 
this decision affects the State police departments and the State metro- 
politan areas. Yet it has no relation whatsoever to their handling of 
their own enforcement problems at the State level. This is really a 
question, as I understand it, of what we will call the Federal police. 

Senator O’Manoney. That is why it is a very acute question in the 
District of Columbia. 

Senator Carrot. Yes. 

Senator O’Manoney. Because the police here are analogous to the 
State police and the city police in other great cities, but they are 
under the Federal rule here. 

Senator Carroty. Yes; I intend to go into that for just a moment. 
I want to ask this question. Prior to the McNabb decision, we had a 
Federal statute regulating arrests and arraignments by the FBI, 
did we not? 

Mr. Gascu. Yes, sir. 

Senator Carrot. In substance, that statute said that, upon arrest, 
persons shall be immediately arraigned ; is that not so? 

Mr. Gascu. That is my understanding. 

Senator Carrotz. And they had aati statute that used the word 
“forthwith.” 

Mr. Gascu. That is correct. 

Senator Carrotu. And the general Federal police practice required 
an arraignment immediately or forthwith after arrest. And when 
Federal rule 5 (a) was adopted, would you not say that 5 (a) super- 
seded all those statutes ? 
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Mr. Gascu. Well, I believe 5 (a) was designed to codify existing 
practice. I would be reluctant to say, sir, that a rule would supersede 
a statute unless Congress intended that. 

Senator Carron. In any event, Congress gave the Supreme Court 
the right to formulate the rule 5 (a) q 

Mr. Gascu. That is correct, sir. 

Senator Carron. And the McNabb decision followed 5 (a) ; did it 
not? It interpreted 5 (a). 

Mr. Gascu. The McNabb decision was prior to rule 5 (a). 

Senator Carroiu. Then let’s put it a different way; that 5 (a) was 
drawn to conform, in a sense, to the McNabb decision. 

Mr. Gascu. I think that is a reasonable assumption, sir. 

Senator Carroti. And if we now accept the legislation passed by 
the House, it changes the rule established by McNabb and by 5 (a) ; 
is that not so? 

Mr. Gascu. The interpretation I would put on it, sir, is this: At 
least in two places in the Mallory opinion, the Supreme Court refers 
to the congressional intent behind rule 5 (a). I think that leaves 
Congress the right and the prerogative to state what its intent is 
with reference to this phase of arrest and arraignment. 

Senator Carrotu. I think you misunderstood - my question. I was 
not talking about the congressional right. I was talking about the 
effect of the bill that passed the House. Would it change the rule 
established in the McNabb case and the effect of rule 5 (a) ¢ That is 
the purpose of the legislation, to change 5 (a) : is it not? 

Mr. Gascu. I would think that it would quite clearly indicate to 
the courts that would interpret rule 5 (a) what congressional intent 
was with reference to the introduction of confessions in evidence. 

Senator Carrott. Would you not say that, in the administration 
of the Federal criminal statutes, there will be a broader interpretation 
by virtue of this legislative act if passed here? 

Mr. Gascu. Yes, sir. 

Senator Carrotu. It will extend the Federal police power in the 
sense that it will permit a greater difference between arrests and 
arraignment than has been the case since the McNabb case. 

Mr. Gascu. No, sir; because this bill, as I read it, would not go 
beyond the proposition of permitting confessions to be introduced if 
the court felt there was evidence that they were voluntary, leaving 
to the jury the determination of the evaluation of the confession or 
admission in question. That has been the law here from time imme- 
morial until it was changed by the Mallory decision. 

Senator Carroitu. As I understand it, the reason for the confusion 
in the Mallory case is this question of delay between arrest and 
arraignment. Defendant is held, retained, and questioned. The pur- 

ose of his detention is for the purpose of eliciting information from 
bit. Isn’t that one of the real obstacles, in your opinion, to Federal 
police enforcement ? 

Mr. Gascu. I think it is necessary to evaluate the importance of 
questioning a person who is under arrest. Now, I agree that no one 
should be arrested unless there is probable cause to make the arrest, 
but there is a great deal of difference, Senator, between having prob- 
able cause to make an arrest and having a prima facie case or a case 
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beyond a reasonable doubt, so there is every reason why the police 
should seek to get whatever information is properly available to 
them, once having arrested a man because they have probable cause 
to arrest him. 

Senator Carrotu. Mr. Chairman, I sought to draw the distinction 
between the practice, custom, and tradition of the State police and 
Federal police—and I ask for your comment on it—because the State 
police, traditionally, arrest without probable cause. They arrest on 
suspicion, for investigation, using the common-law concept of the 
touching of the person, saying, “Come with me.” The Federal police 
have always been subjected to a higher degree of accountability. 

Mr. Gascu. That is correct. 

Senator Carroiy. By virtue of the Constitution and the Bill of 
Rights. I know how difficult it is to operate under the Mallory 
decision in the District of Columbia. State police law could not 
function under the Mallory decision. 

Mr. Gascu. I have been told that, sir. 

Senator Carroty. They just could not function. When we think 
in terms of the District of Columbia, unfortunately, having to operate 
under the decision because it is under Federal jurisdiction, we forget 
we are opening the door to Federal police in 48 States of the Union 
to give them a power that they have never had before in American 
history. 

Mr. Gascu. Well, sir, I must repeat what I said; that I do not think 
an arrest can justifiably be made in this jurisdiction or in any Federal 
jurisdiction unless there is probable cause, and I do not think that 
is changed by this legislation. The police must still have probable 
cause, 

Senator Carrot. But the real question is not probable cause in the 
arrest ; it is the use of that interim period between arrest and arraign- 
ment. Shall we permit the Federal police, the FBI, the Treasury, or 
the Secret Service to utilize that time to elicit information from a 
witness to be used against him before arraignment? That has never 
been permissible under Federal law, if I understand it correctly. 

Mr. Gascu. I do not read the Mallory decision as precluding the 
questioning of a person who is under arrest. 

They can question all they please. It is only when the purpose of 
the detention is to elicit information to use it against the defendant 
that such evidence is excluded. Would you not agree? Is this not 
the concern of the enforcement people of the District of Columbia? 
You are a metropolitan area; you are sort of a political monstrosity 
here, in a governmental sense, and you are trying to run a metropoli- 
tan area under Federal rules, and it is difficult for you to function. 

If you had the State police power, you could function. If you were 
a part of Maryland, you could function. But being a metropolitan 
area trying to function under the Mallory decision makes it very 
difficult to do general police work. 

Mr. Gascu. I think it is a different assignment to do general police 
work in the District of Columbia, and that is one reason, Senator, 
why I urge the passage of the Willis bill, because I feel it is within 
constitutional limitations and it will give the police a better oppor- 
tunity to do an effective job. 
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Senator Carroty. I only make this observation. I am going to hear 
all of the witnesses. But if we extend that power to the District of 
Columbia, and they certainly need it, the question is what do we do 
to the Federal police power in 48 States? We also extend it there. _ 

Mr. Gascu. Senator, I am here to testify primarily on the basis 
of my experience in the District of Columbia. } ING 

However, I would like to point this out to you, as one who is in- 
terested, as I am sure you are, in Federal police functions through 
the Nation. ; 

You will recall the saboteur cases during World War II. Now, if we 
were held, the Federal police agencies, the FBI were held strictly to 
the Mallory decision, the first saboteur picked up by the FBI would 
have been arraigned. 

Arraignments are not secret arraignments. Arraignments are 
public. The newspapers are permitted there, if necessary, and, obvi- 
ously, this would be headline newspaper interest throughout the 
country. 

These other saboteurs in each case—there are many saboteurs in- 
volved—these other people could have gone underground. That, I 
think, would have been a threat to the national welfare. That, of 
course, is just a single case, but we are not living in a world of peace 
today. 

Senator Carrot. I understand that, and I read this in the record. 
Of course, that is a very inflammatory case to present to the public. 
You are speaking of saboteurs. 

Mr. Gascu. Yes, sir. 

Senator CarroLt. And the national interest and protection of the 
national security, but that is not the question at all. It does not mean 
that they cannot arrest. It does not mean that they have to arraign 
immediately at all. They could arrest the saboteurs; they could in- 
vestigate; they can interrogate. The question is whether they can 
use the evidence of the defendant’s own statements, coming from 
his mouth, after arresting him illegally. This is the question. 

Mr. Gascu. That is one of the problems. 

Senator Carroti. It does not mean that they could not arrest the 
saboteurs. It does not mean they could not collect corroborative 
evidence at all. It just means that if a confession is obtained during 
an illegal detention the Federal rule prevents you from introducing 
it in evidence. 

In the Mallory case, as I understand it, the Supreme Court extends 
the McNabb case, interpreting rule 5 (a), and it says to the Federal 
police in effect, “You cannot hold and detain a witness for the pur- 
pose of eliciting a confession. If that is the purpose of the detention 
the confession is out.” 

This is, as I understand it, just as it is if there is an illegal search 
and seizure. No matter how important the evidence, no matter what 
its probative value, if it is illegally obtained and there is a motion to 
suppress, it goes out the window, doesn’t it? 

Mr. Gascu. That is correct. 

Senator Carroti. And this is true of many of the constitutional 
provisions. That is the only question I raise which I wanted to get 
clear because I think nowhere in the record has it really been brought 
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out that this does not affect State police functions, and I think you 
have clarified that. 

Senator O’Manoney. Thank you, Mr. Gasch. We are very much 
obliged to you for your presentation. 

Senator Burier. Mr. Gasch, is it the rule in Federal procedure that 
you cannot take a confession prior to arraignment and use it at trial? 

Mr. Gascn. No, sir. 

I do not understand the rule to reflect that. 

Senator Butter. Is that your contention, Senator ? 

Senator Carroiu. No, no. 

Senator Butter. What is your contention ? 

Senator Carrot. For example, there is what we call the threshold 
confession. A man may come in to the FBI and say, “I did so-and-so, 
and I want to confess.” 

He isarrested. They listentohim. They arrest, and they arraign. 
That confession is admissible. The point is this, that in Federal 
jurisdictions you cannot arrest people without probable cause. Under 
the State police practice, as you well know, they arrest people and hold 
them for a considerable period of time, sometimes 2 or 3 days. They 
interrogate them and obtain confessions. The rule of law in most 
States is as in my own State, that evidence, though illegally acquired, 
is admissible in evidence. 

The confession would be admissible. 

Senator Butter. If there has been no coercion. 

Senator Carroti. Coercion has never been the Federal test since 
McNabb. That is my point. I have tried to follow the debates care- 
fvlly in the Mallory case. We have always imposed a higher degree 
and standard of conduct on the part of Federal police than we ever 
have with the State police. 

I have not reached a conclusion on this matter, but I want to under- 
stand the effect of the House-passed Mallory bill on this question of 
the conduct of Federal police throughout the country. 

Senator O’Manonery. Perhaps we ought to read into the record 
here a fact of the Mallory decision which has been brought out in 
the testimony but I think which is applicable to the colloquy between 
the Senator from Colorado and Mr. Gasch. 

I am reading from the Frankfurter opinion No. 521, October term, 
1956, in the case of Andrew R. Mallory, petitioner, on page 4. After 
quoting from the McNabb case the Court says. : 

In order adequately to enforce the congressional requirement of prompt ar- 
raignment, it was deemed necessary to render inadmissible incriminating state- 
ments elicited from defendants during a period of unlawful detention. 

The issue, therefore, that seems to me to be before this committee 
is whether or not the Mallory case shall be cited in the courts, particu- 
larly in the District of Columbia, and, of course, all Federal courts, 
as meaning what the Court just said: That where a prisoner has been 
held for a period of time before arraignment, his confession or his 
statement, whether voluntary or not, shall be inadmissible. The pur- 
pose of the bill as passed by the House as explained to us by Congress- 
man Keating this morning was not at all to question the application 
of rule 5 (a) but to make clear that the congressional intent was not 
to exclude voluntary confessions or, in other words, statements by the 
defendants which were not secured by force or duress. 
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Senator Butter. That is right. 

Senator O’Manonry. And that is based wholly upon the language 
of the Mallory case itself. 

Senator Carroiy. Will the chairman yield ? 

Senator O’Manonry. Yes. 

Senator Carrouu. Of course, this is the principal issue. This is the 
real issue. — 

Senator O’Manoney. This is the issue. 

Senator Carroiu. It is my contention, at least for the purpose of 
this questioning, that this has been the question since the McNabb case. 
Why did they say in the statute of 1934 that the FBI must arraign 
immediately? Why did they use in other statutes of the Congress 
the word “forthwith”? Congress has always said in the Federal case 
that the Federal police cannot arrest for the purpose of getting even 
a voluntary confession. Let us forget about the District of Columbia 
for a moment because this confuses our thinking about the effect on 
the Nation. This is a very curious situation that exists here. 

Generally speaking, under the administration of Federal criminal 
law, the arrest must not be for the purpose of detaining to get a con- 
fession voluntarily or involuntarily. In the case of evidence obtained 
by wiretapping, the courts do not question its probative value. The 
courts exclude it by saying “you cannot wiretap.” You cannot ille- 
gally search and seize. The court, as I see the Mallory decision, says 
you cannot arrest a defendant and detain him for the purpose of get- 
ting a statement, whether it is voluntary or involuntary. 

These rules of exclusion, I think, establish a standard of conduct of 
the part of the Federal police, and I think that standard is the real 
issue. 

Senator O’Manonry. Let’s ask the United States attorney, Is it the 
practice, so far as you know, for the Federal police in the District of 
Columbia to arrest for the purpose of getting a confession, for the 
purpose of extracting a confession ? 

Mr. Gascu, No, sir. I would certainly warn them against any 
such practice. 

I do not know that any such practice exists. But I have in the 
lectures referred to by Senator Clark, specifically reiterated and 
emphasized to the police that they may arrest only if they have prob- 
able cause, but that they may question an individual so arrested pro- 
vided he is not detained solely for that purpose. 

Senator Carrot. Wouldn’t you admit this?) This reference to the 
District of Columbia beclouds our thinking because you must operate 
not as Federal police but as State police in other big cities. You have 
the basic police problems of a metropolitan area of more than 800,000 
people. When your metropolitan police move out to solve a crime—an 
assault, a robbery, or whatever it is—they do not have time to think 
of probable cause. 

They say, “Come with me,” as police do in the States, and they bring 
persons down and interrogate them for the purpose of getting infor- 
mation. They want to clear up the crime. These are facts. This is 
no criticism of them. 


‘ This is the way they operate in the big metropolitan areas in all the 
States. 
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They haven’t got time to talk about probable cause. They have 
a job todo. There are muggings and rollings and sluggings and rob- 
bery and many more crimes constantly being investigated, and they 
have got to move and move quick. 

The only point I want to make, Mr. Chairman, is this: 

I have been one who has never been critical of the FBI. But I want 
to take another look, in view of the constitutional history of this coun- 
try, before we place the stamp of approval upon a Federal police 
practice of such far-reaching importance. 

Do we want to hold them to a high degree of accountability or do 
we want to say that under the circumstances and because of changes 
in our society we ought to let them go out and arrest at random? Do 
we want to permit them to knock on the door and take a man out like 
the State police ? 

Senator Burier. Do you think the police of this country do that, 
Senator ? 

Senator Carrotu. Why I know they do it. 

Senator Butter. I do not believe it. 

Senator Carrott. You ought to look more closely into your own 
police practices in Baltimore because it is nothing unusual. 

This is the way they do it. 

Senator Burier. Too bad you were not here when Congressman 
Keating testified. 

Senator Carrotu. I read his statement and his debates. 

Senator O’Manoney. Thank you, Mr. Gasch. I am advised that 
both Chief of Police Murray and Mr. Irving Ferman are anxious to 
get on the stand and complete thier statements because of previcus 
engagements. 

Mr. Ferman, may I ask you what is your obligation and what is 
yours, Mr. Murray ¢ 

Mr. Murray. I have some appointments at the oflice. 

Senator O’Manoney. I want to choose between you. 

Who is going to come first ? 

Mr. Ferman. I will withdraw to my regular place, Mr. Chairman. 
I have made arrangements since I last spoke to Mr. Rosenberger. 

Senator O’Manoney. Chief Murray, will you please come forward ? 

Good morning, Chief Murray. I am glad to welcome you here. 
May I say for the record that my personal observation of your opera- 
tion as Chief of Police of the District of Columbia is one that does 
you great credit. You have been a very excellent Chief of Police. 

Senator Burier. And may I associate myself with the remarks 
of the chairman ? 


STATEMENT OF ROBERT V. MURRAY, CHIEF, METROPOLITAN 
POLICE DEPARTMENT, WASHINGTON, D. C. 


Mr. Murray. For the record, Mr. Chairman, my name is Robert 
V. Murray. I have been a member of the Metropolitan Police force 
for 28 years and have been Chief of Police for nearly 7 years. 

T have a brief statement here. It will only take me about 5 minutes 
to go over it. 

Mr. Chairman and members of the committee, I appreciate the 
opportunity of appearing here today and would like to point out 
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very briefly some adverse effects which I sincerely believe the Mallory 
rule has on law enforcement. 

First, by reason of time element alone in arraignment, the Mallory 
rule excludes confessions which are voluntarily made and which are 
otherwise admissible. 

Conscientious law-enforcement officials here and elsewhere make 
every possible effort to safeguard defendants against making invol- 
untary confessions. 

We do not want to charge innocent people and agree wholeheartedly 
that confessions by force, threats, violence, coercion, or promises are 
most unethical and should be held inadmissible. Court protection 
is already afforded defendants in trial courts where judges restrict 
the use of confessions that are shown to be made involuntarily, and 
when admitted, the juries are always instructed to weigh evidence 
as to their voluntariness and exclude them if found involuntary. 

From time to time we see admitted felons walking out of our 
courts freemen because of the Mallory rule, and the number will 
greatly increase unless corrective action 1s taken. 

There are many cases including some of the most heinous crimes 
which cannot be prosecuted because of the Mallory rule. 

Further, because of the immediate arraignment under the Mallory 
rule many innocent persons will be arraigned and the stigma of a 
police record placed against them. 

We must have reasonable time to clear them by interrogation and 
investigation prior to arraignment. 

Department records in this city alone show that there have been 
thousands of cases in which innocent persons have been cleared many 
times after exhaustive investigation. 

These persons are usually implicated for reasons of shakedown, 
blackmail, false reports, reports to get sympathy, bad information, 
and mistaken identity. 

In our robbery squad alone more than a thousand false reports 
were made in the last 10 years. 

Also, in our sex squad there have been hundreds of cases which, after 
thorough investigation, were found to be false and involving innocent 
persons. W ithout a reasonable time for investigation and interroga- 
tion, a criminal committing multiple offenses will have to be arraigned 
on the first offense for which he is apprehended. 

All other offenses are likely to remain unclear. This will result in 
a drastic reduction of the amount of property recovered as well as a 
large number of uncleared offenses. 

Here in Washington we have consistently shown a high percentage 
of crime clearance. In fact, according to FBI records, it is well above 
the national average. 

Another situation that would become increasingly difficult as time 
goes on is where more an one person participates in a crime. If one 
is arrested, immediate arraignment precludes investigation and inter- 
rogation necessary to cena evidence implicating the other involved. 

Criminals working in pairs or groups are not likely to miss the bene- 
fits that they will derive from this arrangement. 

Law enforcement will be faced with still another difficulty where 


criminals have been operating in other States and are apprehended in 
the District of Columbia. 
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Immediate arraignment on a local charge will likely result in the 
case that occurred in the other jurisdiction remaining unclear. 

We have many such cases, especially those involving nearby Mary- 
land and Virginia. 

While not as numerous as some of the other examples given, yet 

ually disturbing are those persons making hoax confessions who 
will have to be arraigned immediately, whereas with sufficient time to 
investigate the confessions these persons could be cleared. The May- 
lory decision is, I believe, the most restrictive on law-enforcement 
agencies. 

Time alone will tell what its overall effects will be. I feel it is highly 
important that we maintain a fair and proper balance between the 
rights of the individual and the rights of all lvsaiadian citizens in a 
community. 

The Mallory ruling oversteps these bounds and gives a deciled 
advantage to the criminal element. 

In this regard, I would like to quote from some remarks made by the 
Lord Chief Justice, Lord Goddard, at a dinner given by the lord mayor 
of London to Her Majesty’s judges, as reported in the July 9 issue 
of the Daily Telegraph Report in London. 

This is just 8 days ago, and I quote: 

There is one thing I am not at all sure is sufficiently recognized, the function of 


the criminal law as deterrents. The criminal law as law is not concerned with 
the reform of the criminal. 

That cannot be. Reform of the criminal must be left to other persons. The 
judge is concerned with the protection of the public, and in that regard he must 
have regard, certainly, for the victim as well as the criminal. 

It is a mistake to think that the criminal law of this country can be admin- 
istered satisfactorily if you think only of the criminal and not of the victim. 

One might hope this was only a passing phase, but there are circumstances 


which make one anxious. 

We must think of the victims and the public, and I appreciate the 
efforts our legislators are making in this direction. 

Mr. Chairman, that is the end of the statement. I would like to 
touch for just a moment on one of the cases Mr. Gasch mentioned. 

That was the Turner case. In that case there was a man 70 years 
of age walking on the streets of Washington on a Sunday in broad 
daylight. He was approached by this man, a young man 19 years of 
age, big, 6 feet tall, and he struck this 70-year-old man between the 
eyes and knocked him to the ground, rifled his clothes, and took his 
billfold. The man was hospitalized from the attack and he could not 
describe the assailant. Two days later in broad daylight another man 
was assaulted and knocked to the ground and robbed in the same 
manner. 

He gave a description of his assailant as being 6 feet tall and wear- 
ing a gray sweatshirt and khaki-colored pants. One of the officers 
spent some time in the neighborhood and picked up a suspect. 

He took him to the police station and within 20 minutes this young 
man admitted both attacks. 

The time taken that was later to lose the case, the assailant was 
taken to the hospital where he identified the victim and described in 
detail the assault and robbery. 


He was then taken back to the home of the second victim where he 
repeated this. 
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He described how he had assaulted him, knocked him down, and 
taken his billfold. The case went into court and it was thrown out 
because that time, which was very short, was in violation of the 
Mallory decision. 

Now it is hard to tell the victims of those robberies and assaults that 
because of the Mallory decision the man had to be freed, turned out of 
court. It is hard to tell those victims and their families about the 
Mallory decision. 

Senator O’Mauoney. You mean the confessions were denied admis- 
sion by the trial court ? 

Mr. Murray. Yes, sir. 

Senator O’Manoney. On the basis of the Mallory decision. 

Mr. Murray. Yes, sir. 

Senator O’Manonry. And how much time elapsed between the 
arrest and the arraignment? 

Mr. Murray. It was, I believe, about an hour or so. Mr. Gasch, do 
you know the exact time on that ? 

Mr. Gascu. Senator, my recollection is that the confession was 
obtained within an hour after the arrest. 

How much additional time elapsed before the arraignment I am not 
sure of. 

I think this particular arrest was on Sunday. My recollection is 
that the arraignment was the following Monday morning. Nothing 
additional was added to the case of an evidentiary nature. 

Mr. Murray. Mr. Chairman, in my career in the Police Department 
I have worked in the Detective Bureau about 15 years before I was 
Chief of Police. I worked in homicide, robbery, and participated in 
the investigation of hundreds of major criminal cases, and I would say 
here that a very large number of the most serious crimes that have 
been committed in the District of Columbia under the Mallory decision 
would have gone unpunished and unsolved if we had had to work under 
the Mallory decision. 

Senator O’Manonery. What sort of cases did you have in mind when 
you spoke of about a thousand cases in the past 10 years based on 
false reports ? 

Mr. Murray. Well, there is a case in today’s paper where a man 
made a report that he was robbed of $10,064 at the point of a knife. 

Well, it was his employer’s money and it developed that he had lost 
the money shooting crap and he made a false report of a crime being 
committed. 

Well, it took time to investigate that just the same as if the crime 
had actually happened, and it ended with his being charged with 
making a false report and he was taken to court, but we had a thousand 
such cases in 1 squad in a period of 10 years. 

So we need to investigate the cases for that reason, too, and in our 
sex squad where a charge is made, as someone testified here, of assault, 
carnal knowledge or rape, very often it turns out to be a false report, 
and I think if we had to take a person to court and charge him with 
that crime and then find out that it was a false report, it would not: be 
good, 

Senator O’Manonery. You are referring, then, mostly to false state- 
ments by individuals regarding crimes that they alleged were per- 
petrated against themselves. 
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Mr. Morray. That is one part of it; yes. 

Senator O’Manoney. Do you also include false reports by individ- 
uals accusing other persons of crimes? 

Mr. Murray. Yes, sir; we have that, too. We had one case that I 
recall not too long back where a man reported that he had been robbed 
and he named the man that had robbed him. He was arrested and 
charged, was taken to court. He denied that he committed the rob- 
bery, but it developed after he had been charged that the man had 
not. been robbed at all, and he gave the name “of the alleged robber 
and we couldn’t do anything but char ge him. 

So I say that in a criminal investigation a police force owes it 
to the person being charged with a crime and he owes it to the victim 
and the public to “have a reasonable time to investigate the case. 

Senator O’Manonry. Before arraigning the person involved ¢ 

Mr. Murray. Yes, sir. 

Senator Butter. And that would include the lineup or any other 
police techniques that are not coercive in character. 

Mr. Murray. No, sir; we do not want to take a case to court where 
we are not certain that the man is guilty. We do not want someone 
to give usa false confession. We have had that. 

Senator Butter. You do not even want to arraign him until you 
have had some investigation ? 

Mr. Murray. No, sir. We have had people come in from some dis- 
tant city and they have confessed to committing a murder here in 
Washington. 

Well, they want a ride back to Washington. We get them back 
here and go into the case and they are not implicated | at all because 
they cannot tell us the first detail about it. 

Senator O’Manonry. How about the third degree? 

Mr. Murray. Well, I have been a member of the police force 28 
years, Mr. Chairman, and I have never seen a person mistreated or 
abused, never. 

Senator O’Manonry. Is there any rule in the Police Department of 
the District of Columbia ? 

Mr. Murray. Well, I have taken people to the Trial Board where 
I have found out they have used unnecessary force. I have taken a 
lot of people to the Trial Board for that. 

Senator O’Manoney. A lot of people tothe Trial Board ? 

Mr. Murray. Yes, sir. 

Senator O’Manoney. You mean officers ? 

Mr. Murray. Yes, sir. 

Senator O’Manoney. So that there has been some force used? 


Mr. Murray. Mostly on the street where it was not necessary to use 


it. There have been a few cases; yes, sir. 

Senator O’Manoney. Where is it necessary to use it ? 

Mr. Murray. Well, in maintaining an arrest. If an officer is out 
there making an arrest on the street and he is attacked, why then I 
think he should use force and maintain his arrest. 

Senator O’Manonry. Any other questions? 

Senator Carroll. 

Senator Carroti. Chief, I want to commend you for a very clear 
statement of the problems and the responsibilities of the Chief of 


Police of the metropolitan areas. What is the population of Wash- 
ington, D. C.? 
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Mr. Mourray. 856,000. 

Senator CarRoLL. How many police officers do you have ? 

Mr. Murray. We have an authorized strength of 2,500. At the 
present time we have 2,346. 

Senator Carrot, How many detectives do you have / 

Mr. Murray. About 200. 

Senator Carroit. About 200 detectives? 

Mr. Murray. Yes. 

Senator Carrott. You have had a long police experience as a de- 
tective and now as a chief and you have known metropolitan police 
officers from all over the country, have you not ? 

Mr. Murray. Yes, I have. 

Senator Carrot. And you know many chiefs of police in the large 
cities of the Nation / 

Mr. Murray. Yes, sir. 

I am in the International Association of Chiefs of Police. 

Senator Carroiy. Is it not true that the police departments—I am 
referring now to city departments—throughout the Nation employ 
the use of an arrest for inv estigation ¢ 

Mr. Murray. Yes. 

Senator Carroti. And while the investigation itself is being con- 
ducted the police often have no probable cause? The purpose of the 
investigation is to establish probable cause. In your Police Depart- 
ment you have got riot squads moving, you have got cars patrolling 
the streets, you have got footmen patrolling the streets, and when your 

call comes mn the night—perhaps I ought to ask how many calls do 
you get ina night on the average / 

Mr. Murray. Well, that would vary, Senator. There are some 
nights that are much busier, like Friday night and Saturday night, 
but there are several hundred calls. 

Senator Carrot. I want the chairman to follow me on this because 
I think this is very important. The crimes that you have been talking 
about are such as robbery and rape and assault and murder and slug- 
gings and muggings and snatching purses—these are all crimes that 
occur in all the big cities of the Nation. 

Mr. Murray. Yes, sir. 

Senator Carrott, So when you move you have got to move fast. 
You cannot be thinking about probable cause or anything else. You 
bring them in to investigate to find out what the facts are. 

Mr. Murray. No, sir; I would not agree with that. We do have 
to think of probable cause and we have to think of havi ing a good case 
prepared when we come to court. 

Senator Carroti. That comes at the time of arraignment but in an 
emergency you move in to find out what the situation is, do you not ? 

Mr. Murray. We are moving in to render the best police service we 
can. 

Senator Carrot. Exactly and this is what happens in the big cities. 

They investigate, they arrest for investigation; if necessary, they 
hold 10, 12, or 20 hours because they are trying to protect society and 
they are trying to clear up a crime. 

Wouldn't you say that that is the general custom ? 

Mr. Murray. Well, I do not know what time limitations are placed 
on them in other cities. I do think that they have far more leeway 
than we do here in Washington. 
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Senator Carroty. Exactly; they have more leeway because you are 
operating under Federal law; is that not so? 

Mr. Morray. Yes, sir. 

Senator Carrorz. And that is the point I want to make to my dis- 
tinguished friend from Maryland. 

This is the method of enforcement of common-law crimes that occur 
in every city in the Nation. 

Senator Butter. I do not think they go out helter-skelter and do 
that. They have some reason to believe that those persons may be 
implicated, rather than arraign them and give them the stigma of a 
crime and arraignment, they hold them a reasonable time for investi- 
gation, which is much the ‘better practice. If everybody you bring 
in you arraign immediately you are going to have a lot of people 
stigmatized with crimes which they did not commit. 

Senator Carrot. The point I want to make is this: In all the 
metropolitan police areas of the Nation they use the open charge. 
Some use suspicion and some use investigation, and they use that 
period of time with State police work to interrogate the w ‘itness, and 
if he makes a confession, it is admissible against him. 

This is the point I think you would agree with, would you not, 
if he makes a confession ? 

Mr. Murray. Oh, yes; it is good against him. 

‘Senator Carrot. This is what I was trying to say is the normal 

olice work. Now this is a report made to the President of the United 

tates, and I am not critical of the dragnet approach but it was re- 
corded here that District Commissioner Robert E. Laughlin criticized 
the Metropolitan Police for going too far in rounding up 90 suspects 
in a precinctwide dragnet operation. I think you were critical of that 
yourself but it does happen, doesn’t it ? 

Mr. Murray. Well, it does not happen often. 

Senator Carrouu. It does not happen often, but again this is a part 
of police work. Now the point I am trying to make, Mr. Chairman, 
is this: That here we have got a metropolitan police force operating 
in a city that lives under Federal law, while the other metropolitan 
— departments operate under State law. May I make this rather 

old assertion. For example, in my own State the police department 
couldn’t function under the Mallory rule and do its job in a metropoli- 
tan area, and I suspect that is true in Baltimore, in New York, in 
Chicago, everywhere, so I am not unsympathetic to your problems at 
all. 

Mr. Murray. Senator, could I go a little further in that roundup 
you speak of? In that case two young hoodlums went into a res- 
taurant and struck a woman and broke her nose and robbed her in 
broad daylight, and this roundup that was carried in the press was 
a roundup of known hangouts of people with criminal records who 
would be apt to commit the crime and we did get the two men, not that 
day, but a couple of days later. 

Senator Carroii. This is an old police system. When there are a 
lot of stickups in an area they always go down to the pool halls and 
they gather them in by the score and they try to get an identification 
on the lineup and if they cannot get it in the lineup, why they float 
them out of town on a “vag” charge. 

Mr. Murray. I would like to float a lot of them out of town, too. 





ADMISSION OF EVIDENCE 4] 


Senator Carrotu. Why, of course, and it only emphasizes the point, 
Mr. Chairman, I have been trying to make. 

This is the Metropolitan Police Department with which we are 
pa concerned, but we have got the other problem here. We have 
got other agencies here of the Federal Government who do not work 
m the common-law statutory crimes, but they work in interstate com- 
merce, they work in counterfeiting, and they have always been held 
to an entirely different degree of accountability on the question of 
probable cause, arrest, and arraignment. 

That is the point I want to make, 

Senator O’Manoney. I think that the issues have been brought out 
pretty clearly as a result of our hearing this morning. I want to ask 
you a particular question based upon section B of the bill as passed 
by the House. 

I will read it: 


No statement including a confession made by an arrested person during an 
interrogation by a law-enforcement officer shall be admissible unless prior to 
such interrogation the arrested person has been advised that he is not required 


to make a statement and that any statement made by him may be used against 
him. 


What effect will that have on police work in the District of Columbia, 
if any? 

Mr. Murray. Senator, you want a frank answer on that. I would 
rather not have that in the bill. I would rather have the bill than 
what we have now. I believe that there will be loss. Now certain 
well-known judges have stated that every man is presumed to know his 
rights and that police have no obligation to inform him of his rights, 
but if we can get the bill I would be willing to go along with that. 

_ Senator O’Manonry. Have you been instructed by the United 
States attorney / 

Mr. Murray. Yes, sir. 

Senator O’Manonry. To dothis? 

Mr. Murray. Yes, sir. 

Senator O’Manoney. Is that your practice ? 

Mr. Murray. Yes, sir. He has the responsibility of prosecuting 
vases in court. We work very closely with the United States attorney 
for the District of Columbia and his staff. We invited him over to 
give those briefings on this Mallory decision, which consists of 71 
printed pages, and we are trying to live up to his advice and instruc- 
tions in preparing cases for court. 

Senator O’Manoney. Isn’t it a matter of fact that many a person 
who may be arrested, a perfectly innocent person, because of back- 
ground of education, because of various factors does not know that he 
has certain basic rights ? 

Mr. Murray. Yes, sir; I think you would find a few of the people 
we arrest like that, and even in the Mallory case itself he was warned. 
and in the statements that were submitted to court and went to the 
Supreme Court he was warned of his rights, but the Supreme Court 
took the view that he should be warned immediately when he was 
arrested. 

Now, he was not warned immediately. He was warned at the time 
the typewritten confession was taken from him. 

Senator Carroti. Will the chairman yield ? 
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Senator O’Manoney. Surely. 

Senator Carroii. Isn’t this the common practice, Chief: may not 
interrogation of the suspect go on for hours? And only after an 
oral confession has been obtained, when it has been transcr ibed and put 
in writing is the warning given. Normally the words that this is a 
free and voluntary act and that this evidence may be used against you 
are pronounced at that time; are they not ? 

Mr. Murray. That was the practice before instructions on the 
Mallory case from the United States attorney’s office. I mean they 
were not warned immediately upon arrest. 

Senator Carrot. In other words, the practice has been for years to 
just take them in, talk to them, and use all the good psychological 
techniques to get a statement. Then, after you get this statement, just 
sreparatory to signing the confession, you warn him so that he 
loa it may be used against him. The Mallory decision stopped 
that. 

Mr. Murray. It did, and I would like to point out, Senator, that of 
all those people brought in to be questioned the questioning very 
often brought out the fact that they were innocent, and they were 

released immediatel y. 

Senator Carroiu. Of course. 

Senator O’Manoney. Chief, during his testimony this morning, 
Mr. Gasch referred on several occasions to certain lectures which he 
delivered to the Police Department. 

Mr. Murray. Yes,sir. 

Senator O’Manoney. I did not ask him at the time for the text of 
those lectures because I felt that they were made to the Department, 
and I wanted to have your consent to have these lectures made a part 
of the record, if the committee so decides. 

Mr. Murray. All right, sir. I had them printed up, and I have 
some copies, and I will send a copy to each committee member if 
you desire. 

Senator O’Manoney. I think that would be very helpful. Whether 
or not they appear in the record the committee will decide upon later, 
but they should be in our files. 

Mr. Murray. Mr. Chairman, those briefings were made by Mr. 
Gasch and his assistants at my request and were made to all of the 
men who were assigned to plainclothes duty, to investigative duty, and 
also to comamnding officers of the various units. 

Senator O’Manoney. These were made at your request ? 

Mr. Murray. Yes, sir. 

Senator O’Manonry. Mr. Gasch, do you have notes of these lec- 
tures ? 

Mr. Gascu. I have the transcription, Mr. Chairman. 

Senator O’Manoney. Will you make that available to the com- 
mittee ? 

Mr. Gascn. Certainly. I will be happy to, sir. 

Senator O’Manoney. Thank you very much. 

Senator Burier. Mr. Chairman, Senator Clark had them here, and 
he put them in the record. 

Mr. Rosensercer. We have one copy. 

Mr. Gascu. We will give you extra copies. 

(Copies of Mr. Gasch’s lectures were filed with the committee.) 
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Senator Carroiu. I wonder if I could ask Mr. Gasch one question. 
Can you think of any way that we could give the Washington Metro- 
politan Police Department the right to adopt the pr actice normally 
used in the other States under State law and at the same time not 
broaden the general Federal police power ? 

Can wedothat? Have youthought about that ? 

Can we do that by statute? Is there any way? Because it is nei- 
ther a State nor a Commonwealth; it is under Federal jurisdiction 
now. Can we give protection to the public that we would like to 
protect from these common-law crimes that the Chief has discussed 
and at the same time not broaden the scope of the Federal police 
power ¢ 

Mr. Gascu. The late Senator Smith of North Carolina, former 
president of the American Bar Association, did introduce legislation 
some years ago to retrocede certain areas in the District of Columbia 
to the State of Maryland, but the bill died before it was given very 
serious consideration because, as I understand it from my Maryland 
friends, Maryland did not desire the problems of the District of 
Columbia. 

Now, of course, if there had been retrocession as there was in the 

‘ase of Alexandria in the 1850’s, Alexandria having originally been 
a part of the District of Columbia, then, of course, all the practices 
in the States with which you are familiar would be applicable in 
that area retroceded to and accepted by Maryland if that could be 
done. 

Senator O’Manonery. Well, don’t give up hope, Mr. Gasch. Maybe 
you will get home rule. 

Senator Carrouu. Here is the point. If you had home rule, would 
the Mallory decision apply to the problems the Chief has outlined ¢ 

Mr. Gascu. I think they would, sir, because we are a Federal juris- 
diction and Federal law obtains in this jurisdiction, and simply be- 
cause the Congress would see fit to grant local autonomy comparable 
to that given to some municipalities by the the State legislature I do 
not think with a municipal ordinance would have much change in over- 
ruling the decision of the Supreme Court. 

Senator Carrouu. I think what you need to do is to move to Colorado. 

Senator Burier. If it is good for the District and it is good for 
Colorado and Maryland, w hy i isn’t it good for the Federal jurisdiction ? 

Senator O’Manoney. Any other questions to be addressed to the 
Chief? We are very much obliged to you, Chief Murray. Thank you 
for your statement. 

I have a list of 17 witnesses before me. Of these, including Chief 
Murray, three have already been hard. That isnot very rapid progress. 

My grant of authority to sit during the session of the Senate in- 
cludes the entire day, of course, but I am wondering—there were 4 wit- 
nesses heard, not 3—I am w onder ing if l would work out some arr: ange - 
ment with those who desire to testify that will afford us some opportu- 
nity to summarize the presentation of testimony. Will all of those 
present, who desire to testify, please rise? Mr. Rosenberger, will you 
count these witnesses ¢ 

Senator Burier. Thirteen witnesses. 

Senator O’Manoney. Is Mr. Silard here ? 

Mr. Sinarp. Yes, sir. I think I could finish in 10 minutes. 








44 ADMISSION OF EVIDENCE 


Senatar O’Manoney. I will put down 10 for you. 

Mr. Ferman ? 

Mr. Ferman. Approximately the same time, Mr. Chairman. 
Senator O’Manoney. Mr. Ehrlich. 

Mr. Enruicu. It will take me about 20 minutes, I think. 
Senator O’Mauoney. Mr. De Long Harris? 

Mr. Harris. It will take me about 15 minutes. 

Senator O’Manoney. Mr. Hogan? 

Mr. Hoean. About 15 minutes, Senator. 

Senator O’Manoney. Mr. Patterson. 

Mr. Parrerson. About 2 minutes to read a statement. 


Senator O’Manoney. Now, that is a man who knows how valuable 
time is. 


Mr. Chase. 

Mr. Gascu. He is not here, sir, but he called in a few minutes ago. 

Senator O’Manoney. He does want to testify ? 

Mr. Gascu. I believe he does. 

Senator O’Manoney. Mr. Paul Cooke? 

Mr. Cooke. Ten minutes. 

Senator O’Manoney. Mr. Jackson ? 

Mr. Jackson. Ten minutes or less, sir, but I do not flatter myself 
that the committee will lose a whole lot if they do not hear me, ver- 
bally or orally. I have a short summary I will be glad to leave with 
the committee in lieu of actual testimony. 

Senator O’Manoney. That will be very acceptable. 

Mr. Jackson. I will be very glad to do that and, if you will excuse 
me on that basis, I will appreciate it. 

Senator O’Manoney. And you will file it with Mr. Rosenberger. 

Mr. Jackson. Thank you very much. 

Senator O’Manoney. Mr. Givens. 

Mr. Givens. With the permission of the chairman, I would like to 
file a statement by tomorrow, sir, and you can knock me off your list. 

Senator O’Manoney. Thank you very much, Mr. Givens. Your 
statement will be received tomorrow. 

Mr. Givens. By tomorrow, sir. 

Senator O’Manoney. Mr. Inbau? 

Mr. Insav. I would like about 15 minutes, sir, if I may. 

Senator O’Manoney. Father Snee? 

Reverend Sneg. Ten minutes or less. 

Senator O’Manoney. Mr. George L. Hart. 

Mr. Harr. Ten minutes or less, sir. 

Senator O’Manoney. Well, I think that maybe we can work it out. 

Mr. Laveuurn. Mr. Chairman, you did not call my name. 

Senator O’Manoney. Oh yes, Mr. Laughlin. Your name is not on 
this list. 

Mr. Laven. I was called by your office. I got an invitation. I 
will take 20 minutes, I would say, Mr. Chairman. 

Senator O’Mauoney. Are you a resident of the District ? 

Mr. Lavenurn. Yes; I am a Jenner-Taft Republican from Indiana. 
I keep my vote out there, but I practice law here. My home is here. 

Senator O’Manoney. You are a lawyer. Your political affiliation 
is not of importance at the moment. 
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Senator Carrot. Mr. Chairman, I see that one witness is from out 
of the city. If there are any more, maybe we could give them a little 
preference. 

Senator O’Manoney. We will try to work that out this afternoon. 
If there is no objection, the committee will now stand in recess until 
2:30. 

I hear no objection, so the committee will now stand in recess until 
2: 30 this afternoon. 

(Whereupon, at 12:55 p. m., the committee was recessed, to recon- 
vene at 2: 30 p.m. the same day.) 


AFTERNOON SESSION 


Senator O’Manoney. I wonder if Mr. Patterson is here. 

Mr. Parrerson. Yes, sir. 

Senator O’Manonry. Please come forward. We want to set an ex- 
ample for the other witnesses. 

Mr. Parrerson. Thank you, sir. 


STATEMENT OF JOHN A. PATTERSON, JR., CHAIRMAN, PUBLIC 
PROTECTION COMMITTEE, WASHINGTON BOARD OF TRADE 


Mr. Parrerson. Mine isa very brief statement. 

Mr. Chairman and members of the committee, I am John A. Pat- 
terson, Jr., chairman of the public protection committee of the Wash- 
ington Board of Trade. 

This is an organization of approximately 7,000 business, profes- 
sional, and civic leaders in the city of Washington. 

I have been authorized by the board of directors of the board of 
trade to appear here today as their representative to make this follow- 
ing statement : 

We appreciate this opportunity to express our views respecting 
H. R. 11477, an act to amend chapter 223 of title 18, United States 
Code, to provide for the admission of certain evidence, and for other 
purposes. 

We are appalled at the situation now existing which, under certain 
circumstances, has freed persons charged with criminal offenses who 
have confessed to crimes, thereby allowing them to further molest and 
intimidate law-abiding persons. 

This condition impairs the law-enforcement agencies, such as police 
departments and district attorneys’ offices, from effectively discharg- 
ing their duties and responsibilities to the community. 

Ve urge the Congress, without delay, to enact legislation that will 
correct these conditions by clarifying the law relating to the arrest 
and arraignment of persons charged with criminal offenses. 

Our committee has carefully reviewed the provisions of H. R. 11477. 
We feel that this will accomplish these objectives and, therefore, 
recommend its passage. 

Attached to this statement is a copy of the resolution adopted by 
the public protection committee of the board of trade and which was 
endorsed by the board of directors, December 2, 1957. Here is the 
attachment of the resolution. 

31812—58——4 
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Senator O’Manoney. I gather that the real purpose of the board 
of trade is to urge upon Congress legislation that will make it possible 
for confessions which are obtained without duress. 

Mr. Parrerson. Yes, sir. 

Senator O’Manonry. Without third-degree methods, to be used in 
the trial of cases and to be subjected to the scrutiny of the judge and 
the jury who hear the particular case. 

Mr. Patrerson. That is correct. 

Senator O’Manonry. That is your real purpose ? 

Mr. Patrrerson. That is correct. 

Senator O’Manoney. Thank you. 

Are there any questions ? 

Senator Butter. It is also very apparent your membership are 
alarmed with the situation as it now exists under Mallory. 


Mr. Parrerson. Exactly so. We feel that there is entirely too much 
leniency shown in this regard. 


Senator O’Manoney. Senator Carroll, any questions ? 
Senator Carroti. And your association is concerned with the rob- 


beries and the rapes and what we call common-law crimes that exist 
in the big city ? 


Mr. Patterson. That is correct. 
Senator Carrot. That isall. 
Mr. Patrerson. Very much so, sir. 


Senator O’Manoney. Thank you very much, Mr. Patterson. 
I am sorry you had to wait so long. 
(The resolution referred to by Mr. Patterson is as follows :) 


RESOLUTION FROM PUBLIC PROTECTION COMMITTEE TO BOARD OF DIRECTORS, 
WASHINGTON BOARD OF TRADE 


Adopted, board of directors, Washington Board of Trade, December 2, 1957 


Whereas it has been brought to the attention of the board of directors of the 
‘Washington Board of Trade through the investigations and resolution of its 
public protection committee that law enforcement generally in the District of 
Columbia and the right of the law-abiding person to be free from criminal 
molestation and intimidation has been seriously hampered by reason of certain 
recent court decisions ; and 

Whereas these decisions are in fields of law wherein remedial legislation is 
possible and proper ; and 

Whereas the board of trade is deeply concerned that the efficient operation of 
such law-enforcement agencies as the Police Department and the district attor- 
ney’s office will by reason of these recent decisions be impaired and they will be 
unable effectively to discharge their duties and responsibilities to the community : 
Therefore be it 

Resolwed, That the board of trade does hereby represent to the Congress of 
the United States that steps should be taken immediately for the enactment of 
such legislation as will clarify the law relating to arrest and arraignment of 
persons charged with criminal offenses to the end that voluntariness be restored 
as the criterion for the admissibility or rejection of admissions and confessions : 
and it is further 

Resolved, That believing that legislation heretofore introduced by Representa- 
tive Keating known as H. R. 8600 of the Ist session of the 85th Congress does 
effectively accomplish the aforementioned purposes, such proposed legislation 
is hereby endorsed and recommended. 


Senator O’Manoney. Mr. Rosenberger, do you know of any witness 
T should call now ? 


Professor Inbau of Northwestern University and Mr. Silard. 
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Mr. Silard, you are No. 3 on the list. We did not reach you this 
morning. 

Mr. Sriarp. Iam right here. 

Senator O’Manoney. Are you ready ? 

Mr. Strarp. I am ready. 


STATEMENT OF JOHN SILARD, AMERICANS FOR DEMOCRATIC 
ACTION 


Mr. Stmrarp. Mr. Chairman, Senator Butler, and Senator Carroll, 
I represent Americans for Democratic Action, who believe the pending 
measures before you are totally unwarranted and an extremely danger- 
ous invasion on cherished liberties of American citizens, more particu- 
larly liberties protected by the fourth amendment. 

When I say that the measure before you is unjustified and unwar- 
ranted, I take cognizance of these claims that murderers have been let 
to go free by the courts under the Mallory decision. 

But, Mr. Chairman, it is the police of the District of Columbia who 
are permitting those murderers to go free, not the courts, and I say 
that advisedly. 

Since 1862, the statute in the District of Columbia which is now 
rule 5, has required commitment proceedings immediately upon arrest. 

That was the word, “immediate,” which was in the 1862 statute. 

And it is quite clear, Mr. Chairman, that notwithstanding that 
statute, the District of Columbia police have traditionally failed to 
abide by its terms, and the documentation on that is contained in the 
special report on the detention of arrested persons and their produc- 
tion before a committing magistrate, prepared by members of the 
Bill of Rights committee of the American Bar Association in 1943, 
yr 1944, and which is appended at the back of the House hearings. 

Senator BurLer. Are you saying that the public should suffer and 
turn loose these known criminals and rapists and murderers just be- 
cause the police— 

Mr. Sriarp. No, sir. 

Senator Butter. Have failed to comply with the law. 

Mr. Strarp. No, sir; not at all. But the Supreme Court has now 
made the law clear, immediate commitment proceedings. 

If the police will only follow 

Senator Butter. But rule 5 (a) does not say that. 

Mr. Sutarp. Well, if it doesn’t say that, I think the Supreme Court 
how says it says “immediate.” 

Senator Butter. We are going to say that doesn’t say it, too. 

Mr. Srtarp. Well, in any case. 

Senator Burier. Immediately, I hope. 

Mr. Sinarp. Maybe the blame is partly on the courts, maybe the 
blame is partly on the police for never having followed the clear 
statute now almost 100 years that they have been violating that statute. 

But what is worse, Mr. Chairman, they have been violating not only 
the statute, but the fourth amendment, as well, and I think they have 
been v iolating the fourth amendment even longer than they have been 
violating the ‘statute. 
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I will not read because of the shortness of time, footnote 11 in the 
opinion in John E. Trilling against United States, decided April 17, 
1958, by the court of appeals. 

But that footnote 11 has a full documentation, and I wish the com- 
mittee would consider putting in the record the full documentation on 
the arrest of 90 persons in the District of Columbia recently, as far as 
I can tell all withont warrant, all without probable cause, 67 of whom 
were held overnight, none of whom committed the crime charged, a 
mass arrest of persons. 

Senator O’Manonry. What is the document ? 

Mr. Srmarp. That is the decision of the court of appeals here re- 
cently, John E. Trilling against United States, footnote 11. 

Senator O’Manoney. We have that, of course. 

Mr. Stiarp. I am saying, Mr. Chairman, what the District has been 
doing, and this is also clear from that bar association report which I 
mentioned earlier, which I think you will be interested to note was a 
report opposing exactly the same kind of legislation now pending in 
this committee, and which report was signed by Mr. Frank B. Ober 
of the Maryland bar, Mr. Basil O’Connor of the New York bar, Mr. 
Stambaugh of the North Dakota bar, the former head of the American 
Legion, by Loyd Wright of the California bar, former American Bar 
Association head, and by the late Zachariah Chaffee. 

Senator O’Manoney. Where is that to be found ? 

Mr. Sriarp. That is at the rear of the House hearings on the pending 
measure. 

Senator O’Manoney. Thank you. 

Senator Carroti. Will you permit an interruption at this point? 
Is that a report that was made following the McNabb case and a desire 
to change the McNabb case? 

Mr. Sriaen. Yes, sir. 

Senator Carrott. Who was then the Attorney General ? 

Mr. Stiarp. I think Mr. Biddle. 

Senator Carro.y. Francis Biddle? 

Mr. Stzarp. Yes. 

Senator Carrott. Did he recommend enactment of legislation to 
overcome the McNabb decision ? 

Mr. Stiarp. Not to my knowledge, but I cannot say he did not, but 
I do not believe he did. 

Senator CarroLL. Have you had a chance to compare the legislation 
before a congressional body in that period of time when they sought 
to mitigate the effect of the McNabb decision and compare it with 
the legislation we have before this committee? 

Mr. Smarp. Yes, sir; it is exactly the same. 

It stated that no failure to observe the requirement of law as to the 
time in which a person under arrest must be brought before a magis- 
trate, commissioner, or court shall render any evidence inadmissible 
which is otherwise admissible, which I take to be approximately the 
same bill which is now pending. 

At any rate, all the arguments brought to bear in this problem in the 
memorandum and report at the time, are equally pertinent now. 

And I would say this, Mr. Chairman, that we have neglected what 
appears in this memorandum in two paragraphs that are in the record, 
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T will not read them, but neglected the really important function of 
a commitment proceeding. 

It is not to advise the accused of his fifth-amendment right, it is to 
assure that no person is being detained illegally without warrant or 
authority of law, and this report at page 13 points out that even the 
great writ of habeas corpus is in large measure rendered ineffective if 
the legislation then pending and now pending is passed. 

It states, in effect, the arresting officers are susptnding the writ of 
habeas corpus although the Constitution forbids it to be suspended 
by anybody except within certain stated 

Senator Butter. Don’t you think that rule 5 (a) if it put in “within 
a reasonable time,” was trying to take care of that situation? 

Don’t you think what was Brosight up in that case was taken care 
of by the exact wording of this rule? 

Mr. Sitarp. No, sir; I would say it did not—— 

Senator Butter. What does the language ofthe rule mean? Itsays 
it must be done within a reasonable time. What do you do if a man 
comes in and he is totally inebriated ? 

What would you do with him? 

Mr. Smarp. I think the Supreme Court and all the decisions to 





date cited would permit holding a man until he had sobered up, not 


for questioning. 

Senator Butter. Well, that is a reasonable time, is it not, under the 
circumstances ? 

Mr. Sizarp. It is reasonable under the circumstances. The measure 
pending before you would wipe out—— 

Senator Burier. And to check out a man’s story is a reasonable 
time? 

Mr. Smtarp. That is right. 

Senator Butter. And the rule does not say “immediately.” 

Mr. Strarp. It used to say that. 

Senator Butter. I know, but this rule we are talking about, we are 
not talking about what it used to be, we are talking about what the law 
is now, under this rule and it takes care of the very objection you are 
pointing out. 

Senator Carro.y. Doesn’t it say “unnecessary delay” ? 

Mr. Smiarp. Right. 

Senator Butter. Well, what does that mean ? 

Mr. Stiarp. May I say this to you, Senator ? 

Senator Butter. Isn’t that a test of reasonableness ? 

Mr. Strarp. The bar association 

Senator O’Manoney. Well, it is broader than “reasonable.” 

Senator Butter. It is at least reasonable. 

Senator O’Manonery. It acknowledges the permissibility of some 
delay. 

Senator Butter. That is right. 

Senator O’Manonry. Necessary delay is acknowledged by the rule. 

Senator Butter. That is right. 

Senator O’Manoney. I think it ought to be made a part of the record 
here that the Federal Rules of Criminal Procedure were adopted by 
Congress on March 21, 1946. ; 

So rule 5 (a) isa law of Congress. 

Senator Butter. That is right. 
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Senator O’Manonry. And it affects everything that went before it. 

Now, if you want to attack rule 5 (a), that isone thing. If you want 
us to rewrite the rule, that is another thing. But that is not the ques- 
tion that is before us. 

Senator Burier. Or if you want us to uphold the Supreme Court 
which has, in effect, rewritten the rule, that is a third thing. 

Mr. Stiarp. Let me say this, Mr. Chairman, this is what the bar as- 
sociation said back in 1943, that the bill then pending and which is the 
same as pending now— 
takes away the only existing strong incentive for obedience to the time limits 
established by Congress. 

The pending bill does the same. It takes away the only incentive for 
compliance with rule 5 (a) because there is now no other method that 
I know of to make that rule a living rule of this Congress, if the only 
method, the one that the Supreme Court has chosen to make it effective, 
is thrown out. 

Senator Burrer. But, Mr. Silard, the Congress had all of this back- 
ground before them in 1946, when it adopted this new rule which, as 
the chairman, has pointed out, is the law passed by the Congress. 

Now, why don’t you discuss rule 5 (a) ? 

Mr. Smiarp. I will be glad to do that. 

Senator Butier. Let’s get on with it. 

Mr. Stiarp. Rule 5 (a), Mr. Chairman, prevents exactly what the 
District of Columbia police, it is clear from the record I have indicated, 
have been doing. 

They pick a man up without warrant, without probable cause, some- 
times in a dragnet investigation. 

When he has made sufficient numbers of statements to enable them 
to have built a case of probable cause, then they take him for a 
commitment proceeding. 

Well, this reverses the fourth amendment, Mr. Chairman, because 
the fourth amendment states that probable cause and warrant come 
first. 

Now, if you take away this last remaining incentive and Senator 
Carroll has pointed out, I think very clearly to this committee, that 
this is the choice, are you going to live by the fourth amendment in 
large metropolitan areas such as the District of Columbia, or is it an 
unworkable impediment to the successful prosecution of crime? 

I say it is not an unworkable impediment. There is no reason in 
the world why District police just like the FBI, Senator Carroll, just 
like law-enforcement officials in England, to my knowledge in every 
large community, first get probable cause, first obtain a warrant, ar- 
rest a man, take him to commitment proceedings, and then question 
him. 

Senator Carrotu. Will you permit an interruption at this time, so 
I will not be misunderstood ? 

Mr. Srzarp. Yes, sir. 

Senator Carroiy. I do not quite agree with your theory about a 
metropolitan police force. Here is the point I want to make very 
clear, that the State police departments of this Nation are not bound 
by the fourth amendment. 
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That is why I asked the question whether the Mallory decision 
would affect State police enforcement action. Mr. Gasch said it 
would not, and, of course, he is right. 

If in a State criminal case there is a series of circumstances such an 
illegal arrests, without arraignment, of duress, and so forth, so that 
the whole transaction shocked the conscience of the Supreme Court 
of the United States, the Court would impose the 4th and 14th amend- 
ments; that would come under due process. 

Now, this is what I want to draw a sharp distinction upon. If we 
could separate Washington, D. C., from Federal rules, if the Congress 
could do it, by an ordinance or a statute, and to let them operate like 
other States operate, this is what I should like to achieve in the inter- 
est of the protection of the people of Washington, D.C. 

Now many arguments are made just along the line that you are 
making down at the State-police level, and the courts at the State 
level have not recognized it as being inflexible standards. 

Mr. Srvarp. May I say this to you, Senator Carroll? I certainly 
agree with what you say, but the fourth amendment is an unenforcible 
amendment. The Supreme Court recognized that when it first said, 
back in Silverthorn or before and after, that the only way to enforce 
these is to exclude the evidence obtained under them. 

Now that is the fact of what you are approaching in Mallory. If 
you pass this measure here you are almost forcing the courts to take 
one step they have never taken which is to certify ‘with respect to this 
problem of illegal arrests that a confession obtainable during the 
course of an illegal arrest, that is one without probable cause and 
without warrant, may not be put in evidence. 

They have not held that. But that is where you are forcing the 
court, if you take aw ay the remedy, the last remedy that I know of, 
efficacious remedy against a practice in the Distict of Columbia which 
is almost immemorial now, a practice of getting the evidence from 
a witness first of probable cause and then committing him, which 
reverses the fourth amendment’s mandate that the probable cause 
must appear before the evidence. 

I say 1f you take away this last remedy which guarantees the fourth 
amendment efficacious observance in the District of Columbia, then 
you are forcing the court to look at this last possibility for its enforce- 
ment which would be worse, far worse, than what you have now. 

Senator Carrot. Mr. Chairman, Senator Butler raised the point 
here which I think is a very good one and one which I think we ought 
to follow through upon. I refer to the history of the McNabb rule, 
which was formulated in 1943 and the hearings subsequent to the 
McNabb decision. There was legislation which sought to change the 
McNabb decision at that time similar to legislation we have before us 
today. 

But then in 1946 came rule 5 (a). Let’s explain the history and 
background of 5 (a), if we can, if there is any documentation on 
that. 

Mr. Siiarp. Well, I think much of that has been read into the 
record this morning by the chairman, Senator Carroll. All the history 
of the omission of the provision which would have required exclusion 
of the evidence is already in this record. 
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But whatever the framers of rule 5 (a), which derived from an 
1862 District of Columbia statute, and earlier legislation had in mind, 
the rule guarantees you will be warned of your rights, you are told 
you have the right to bail, that your whereabouts are made known to 
a person so he might obtain habeas corpus. To you those are important 
elements of the commitment proceeding. 

But the most fundamental and essential element that this report 
makes clear, and the one that obviously is behind rule 5, that of being 
produced before a judicial officer who can made inquiry into the cause 
of your detention is the only civilized action and safeguard we know 
of against unlawful arrests and incommunicado interrogation and 
detention. 

The fundamental proceeding is to inquire into why you are being 
held, and it is that which rule 5 guarantees. 

But it does not guarantee it if this pending legislation passes be- 
cause then there is a more naked exhortation to the police to commit 
forthwith or without delay or whaever the language is with no means 
of enforcing that exhortation. 

Senator cer. I hear this expression “police,” “police.” What 
I want to do is distinguish between State police and Federal police, 
and I want to distinguish between Federal agencies and the metropoli- 
tan police force of Washington, D. C. 

Mr. Smarp. Certainly, Senator, the problems are different. I do 
not know that the FBI has ever used a process that the District of 
Columbia police use, which is first you pick him up and arrest him, 
then you question him and then if you have enough for probable cause, 
then you take him to commitment. 

I do not believe the United States attorneys around the country 
or the FBI ever need to use that procedure for the very reasons that 
you outline. 

But I would ask this, Senator: Does the fourth amendment really 
impose an unworkable standard even in a metropolitan community 
like this one? 

If we had adequate police, is it impossible for them to produce 
probable cause sufficient to hold a man before the magistrate, without 
first questioning him and getting his own confession to do so? 

Senator Carroiy. If you would ask me that question as a constitu- 
tional lawyer, I would have to say we stand behind the Constitution. 
As a practical policeman, through custom and tradition for over a 
hundred years, the police departments in this country have not pro- 
ceeded by probable cause. They move, as you well know, under an ar- 
rest, a common-law arrest, a touching of the person, a taking down to 
the police station, a booking for investigation or suspicion, and I think 
in a complex society they have almost got to have that right, and this 
is one of the reasons that the State all the State constitutions have 
got the fourth which are applicable to them, and this is why the courts 
have not stricken it. 

The only question I raise, I want to be perfectly clear, if I knew 
how to give that to the Metropolitan Police force of Washington in a 
thriving city, I would say give it to them. 

What I am concerned about is whether the Congress knows what it 
is doing when it extends the Federal police power to 48 States in these 
other areas which have never been under debate or under discussion. 
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Mr. Srmarp. Senator, you are perfectly right that the District of 
Columbia police have never followed the fourth amendment because 
possibly you are right it is impossible in a large community like this 
to follow it to its letter. 

Senator Carroiu. They have not done it—I may say this so I will 
not be critical of this community—they have not done it in Denver 
either or Chicago. 

Mr. Stiarp. But those communities do not face the fourth amend- 
ment as such, and the District does. 

It has never lived with it. The 43d report of the bar association 
made it clear they were not abiding by it then. History already in 
the record here on dragnet arrests makes clear they cannot do it now. 

Perhaps a larger police force is an answer, maybe there are other 
answers, but before we say that in the Nation’s Capital, the fourth 
amendment’s requirement that no one shall be arrested without prob- 
able cause, apparently cannot be made to work, I think we ought to 
look at every possible alternative, and I would refer you, in closing, 
Mr. Chairman 

Senator O’Manonry. Before you close, I think for the benefit of all 
the witnesses here, and for the benefit of the members of the com- 
mittee, I should read into the record the relevant portions of a let- 
ter which this committee received from Judge Holtzoff of the district 
court. 

Now seg Holtzoff was at one time a prominent officer in the De- 
Esrtneas of Justice. He participated in the drafting of the Federal 

ules of Criminal Procedure. 

Because he was secretary of that Board, this committee, when it 
began to study the various matters within its jurisdiction on crimi- 
nal procedure, addressed a letter to him in January of this year 
asking for his comment on rule 5 (a) of the Federal Rules of Criminal 
Procedure. 

On January 21 he wrote a response. This is what he said: 





This is in response to your letter of January 20, requesting information 
concerning the background leading up to the adoption of rule 5 (a) of the 
Federal Rules of Criminal Procedure and particularly whether the committee 
considered a rule that would have excluded statements in response to police 
interrogation in violation of the rule against unnecessary delay before arraign- 
ment and whether such a proposed rule was rejected. 

As secretary of the Advisory Committee on the Federal Rules of Criminal 
Procedure, appointed by the Supreme Court during the entire period of the 
existence of the committee, I am pleased to give you the following information. 

During the discussion of rule 5 some members of the committee proposed a 
rule that “no statement made by a defendant in response to interrogation by 
an officer or agent of the Government shall be admissible in evidence against 
him if the interrogation occurs while the defendant is held in custody in 
violation of this rule.” 

As a basis of discussion this proposal was printed as a preliminary draft 
issued in May 1943, and numbered rule 5 (b). When the proposal came up for 
discussion at a meeting of the full committee, following the distribution of the 
first preliminary draft, this proposal was rejected as a great majority of the 
members were of the opinion that failure to bring a prisoner before a com- 
mitting magistrate within a reasonable time should not be followed by such a 
drastic penalty inasmuch as the penalty would, in effect, be visited on the 
public rather than on a delinquent officer and might result in a defeat of the 
ends of justice. 

Because of this action, neither the second preliminary draft, dated November 


19, 1948, nor the final draft of the rules, which was approved by the Supreme 
Court, contained this proposition. 
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It is, therefore, clear beyond peradventure of a doubt, that it was the inten- 
tion of the committee that rule 5 (a) should not be so construed as to exclude 
any voluntary confession or voluntary statement made by the prisoner during 
a period of detention in violation of rule 5 (a). 


Let me read that sentence again. 


It is, therefore, clear beyond peradventure of a doubt that it was the intention 
of the committee that rule 5 (a) should not be so construed as to exclude any 
voluntary confession or voluntary statement made by a prisoner during a 
period of detention in violation of rule 5 (a). 

In other words, the word “even” should be interpolated there, 
before the words “in violation of rule 5 (a).” 

In other words, it is the evidence of Judge Holtzoff, in his letter to 
this committee, that those who drafted the rule, 5 (a), approved by 
the Supreme Court, did not regard it good public policy to follow a 
system by which the voluntary ‘confession or the voluntar v statement 
of a prisoner should be inadmissible as evidence, even though that 
man were held in custody beyond the period of unnecessary delay. 

Now, the question before us, therefore, is what shall we do to draft 
legislation that will make it clear that if a voluntary confession or a 
voluntary statement of guilt is made that has any bearing upon the 
issue, which was not elicited by duress, by third-degree methods, by 
force, it shall continue to be admissible so that eac +h case can stand 
upon its own factual basis? 

There is nothing in the proposal before us, as it is represented by 
its advocates, that wants to deny a prisoner the full defense of the 
Bill of Rights, the full defense of notification about the use to which 
such a statement would be made. 

We are not here defending any particular practice in any court. 
I think I can speak for the whole committee when I say that, in any 
police headquarters—I mean we are here trying to find appropr iate 
language which will protect the public interest against rampant crime 
by making it at least reasonably clear that criminals who have ac- 
knowledged their crime shall not go free on a mere technicality. 

Mr. Strarp. May I say this, sir? 

Senator O’Manoney. Do you disagree with that statement ? 
Mr. Siiarp. I do not disagree with the statement, Senator, but let 
me say this: Nine Justices of ‘the Supreme Court, including the former 
Attorney General of the United States, seem to have disagreed with 
Judge Holtzoff’s legislative history. Be that as it may 
Senator O’Manonry. How about Justice Reed, the other day? 

Mr. Siiarp. Be that as it may, the problem for Congress is what to 
do now. You, of all Senators in this body, Senator O’Mahoney, know 
that the fourth amendment and those other great protections are not 
for the guilty, but primarily for the innoc ent, and I ask you this: 

What about the 90 persons picked up on the streets of the District 
of Columbia without warrant, without probable cause, held overnight, 
and then released because none of them were guilty of the crime on 
which they were picked up on suspicion merely? What about those 
90 innocent. persons ? 

Senator O’Manonery. Suppose they had been arraigned? 

Mr. Smarp. They would never have been arraigned, Senator, be- 
cause there was no probable cause to arrest them and, obviously, no 
probable cause to hold them. There is no protection for any person 
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sitting in this room now, if you repeal this last vestige of the fourth 
umendment’s protection. 

Senator O’Manoney. The chief of police testified here this morn- 
ing in your hearing that, out of his experience in the last 10 years, 
there were about a thousand cases of false reports of crimes. Some 
of these were reports by individuals who confessed that they had 
committed the crime, but they were falsely confessing. 

Under this rule of immediate arraignment, and there is no such ref- 
erence in rule 5 (a), that would be probable cause sufficient for ar- 
ralgnment. 

Then, among the thousand, there were other cases in which indi- 
viduals personally accused other individuals of committing crimes 
against the accuser. That would probably have been accepted as 
probable cause and yet, as the investigation of the police revealed, such 
cases were utterly without any basis in truth, 

Mr. Sttarp. Well, then, Senator 

Senator O’Manoney. So that immediate arraignment is no guar- 
anty of justice, either to the criminal or to the innocent person ace cused 
of crime. 

Mr. Stutarp. Only this, Senator. If there is no probable cause to 
arraign, then there is no probable cause to arrest. Mr. Gasch ad- 
mitted that this morning. If you require probable-cause arraign- 
ments to be _r expeditiously, the police will take care before they 
pick up 10 or 15 people on suspicion and hold them incommunicado. 
I would say those who wrote the fourth amendment were aware of 
the fact that innocent persons are sometimes arrested, even without 
probable cause, and then cleared later on. 

I don’t think there is any point in debating these points further, 
Mr. Chairman, except to say this: The highest law-enforcement offi- 
cer of the United States Government testified just a few months ago 
that the measure before you is totally inadequate to protect individual 
liberties, and I mean liberties, both of guilty, accused, and innocent 
persons who are subject to dragnet arrests, and I mean Warren 
Olney. At page 184 of the House hearings on this measure, Mr. 
Olney had the following to say with respect to it: 





It solves the practical difficulty of law-enforcement agents that is raised by 
the Mallory and McNabb decisions; there is no doubt about that. It does not 
do anything else on the opposite side; that is, anything to give any additional 
sanction to make sure that personal and individual rights are going to be 
observed. 


That is the part that is left up in the air. 

Now, that is Mr. Warren Olney talking about this legislation, Mr. 
Chairman, and I would say that he had no motive, when he was 
testifying in the House, to underplay the interest of the police and 
overplay the interest in liberties. 

The eminent group of men who signed this 1948 report to which I 
have referred, men from all parts ‘of the N vation, members of the 
American Bar Association, ex-presidents of the bar association, wrote 
a report just as pertinent today as it was when it was written. 

They said, if you pass this, you have taken away the last protection 
against fourth-amendment violations that the law now affords, and 
I say to you, Senator Carroll, and to the rest of you members of this 
committee, if there is reason to provide some other method to enforce 
these individual and public rights, let us find them. 
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But, before we just abolish the protection that the nine highest 
justices of this country found efficacious, because we rm wipe it off 
the books by saying it is unfeasible because nothing happens if you 
violated, let’s look seriously as these men said in 1943, and 1944, for 
some other alternative by which we provide some censure, some pun- 
ishment, some preventative against mass arrests, incommunicado 
detention, and those other violations which everyone knows can arise. 

Because society provides no means by which there is legal measure 
for examination into the detention of a person by authority. 

Senator Butter. Doesn’t the law provide the penalty for false 
arrest, the bond of the arresting officer is liable ? 

Mr. Smarp. May I say on that, Senator, the conclusion of this bar 
committee 14 years ago and I think supported by every lawyer who 
has ever looked into this subject is that those laws are totally 
inefficacious. 

Senator Butter. But here you have the Supreme Court itself, which 
has passed this rule 5 (a) with the certain knowledge, as Senator 
O’Mahoney has pointed out, that 5 (b) was considered and rejected, 
it was passed by the Supreme Court itself, it was then ratified by the 
Congress of the United States and now the Supreme Court turns right 
around and says they didn’t mean what they said. 

Mr. Smiarp. Senator, that is right. 

Senator Butter. I mean, are they going to rewrite rule 5 (a) / 

Mr. Smarp. I say: 

Senator Butter. Just like that, without knowing that this legisla- 
tive history exists, knowing that a former Supreme Court of the 
United States rejected the very rule that they now say is the rule? 
Have they the authority to do that and, if they do have the authority, 
doesn’t the Congress have the right to say we did not intend that? 
That is all this bill would do. 

Mr. Smiarp. Certainly, Congress has the right to do it, Senator, but 
Congress has the right to say whether I, this person sitting at this 
desk, have any means for the enforcement of the right to not be 
picked up arbitrarily and held without warrant and held for weeks 
without legal examination into the causes of my detention. 

Senator Butter. He has his cause of action against the bond of the 
arresting officer. 

Mr. Stiarp. There is no bond in most of these cases, Senator, and 
the conclusion of most lawyers who have looked into this is there is 
no other method for enforcing the right for illegal arrest, but the one 
which in 1943 was under debate then under McNabb, and the one 
which is under debate now in Mallory. 

Senator Butter. Which was rejected by the Supreme Court and 
the Congress? 

And I say if Congress rejects that method then let it look to some 
other method to enforce one of the greatest, most cherished rights 
built into the Bill of Rights. 

And which, according to Judge Holtzoff, has the public interest, is 

aramount and they felt when they rejected rule 5, according to his 
etter, that the public interest must be paramount and the public 
must be protected. 

Mr. Sriarp. Well, Senator, it is small solace to the 90 people who 
were illegally detained and held overnight that the Supreme Court 
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was right or rule 5 was rewritten; for them there is no method that 
protected them against the illegal violation of the fourth-amendment 
rights. 

Senator Burier. I certainly do not want to be put in the position 
of saying that the persons who were picked up were persons who had, 
therefore, committed crimes and who were the perscns that the police 
knew may engage in such a practice. 

I am not going to try to justify it on that ground. 

But the testumony of Chief Murray was to that effect, that there was 
not one person picked up that did not have a propensity to commit a 
crime such as the crime that had been committed. 

Mr. Siiarp. Well, Senator, if I 

Senator Burter. I may be wrong about that, but I think that was 
the testimony of the Chief. 

Mr. Stiarp. That is right, Senator, and may I say-—— 

Senator Burier. I do not know w hether that is right or whether it 
is wrong, but it seems to me, as Senator Carroll has said, this is a prob- 
lem that you cannot enforce the law except that you have some leeway 
in these large metropolitan cities, 

Senator Carroty. You continually talk about the 90 people in the 
Washington dragnet. That was a common-law crime. I am more 
concerned not about the Metropolitan Police force of Washington, 
but whether the FBI or some other great police agency can throw 
a dragnet around 90 people without probable cause because we are 
changing a standard. 

I have not reached a conclusion, I am exploring it. 

Do we want to set a standard to draw Federal police practice down 
to State police practice levels or do we want to hold their standards 
up with these constitutional safeguards that have been written into 
the Mallory decision ? 

I think it is unfortunate, because we have not yet come to grips 
with what we are going to do to protect the people of Washington, 
D. C., without generally extending Federal police power. I have an 
amendment that I am considering which may mitigate the unfor- 
tunate aspects of the Mallory decision to let the people ‘of W ashington, 
D. C., have the same type of police protection that we have in Colo- 
rado and New York. 

IT am more concerned about the extension and the expansion of 
Federal police power in these agencies that deal in interstate com- 
merce. 

Mr. Siiarp. Senator, there are many witnesses, and I really think 
I ought, in all justice to them, to finish. 

I would say this to you only, and I think also to you, Senator Butler, 

ou may wish to put your trust in Police Chief Murray to pick up 
. dragnet investigation and hold overnight without warrant or 
prob: able cause only persons who have a propensity toward crime. 

Senator Burter. I thought I made it clear that I did not say I be- 
lieved that, I was just telling you what I thought his testimony was. 

Senator O’Manoney. I warn the witness not to project discussion 
with a member of the committee. It just takes up time. 

Mr. Siiarp. I want to say this, the last sentence on this subject, 
Senator, that the framers of the fourth amendment were afraid that 
the only safeguard against unlawful arrest and detention was to safe- 
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guard all persons, whether or not they have propensity toward crime 
from that kind of police methodology and let us make the fourth 
amendment work before we wipe out the last measure—— 

Senator Burier. I thought that was implicit in my statement, that 
is why I made the statement, to say exactly what you are now saying. 

Mr. Sriarp. Maybe I misconstrued your ‘remarks, Senator. 

Senator Burier. You certainly did. 

Mr. Siiarp. But I would say this committee has the primary obliga- 
tion to make that fourth-amendment guaranty workable if it abolishes 
the only present deterrent to the violations of the fourth amendment 
in the District of Columbia. 

Senator O’Manoney. Mr. Silard, I think you have made your 
position clear. Weare very much indebted to you for your testimony. 

Mr. Stiarp. Thank you, sir. 


STATEMENT OF FRED E. INBAU, PROFESSOR OF LAW, 
NORTHWESTERN UNIVERSITY 


Senator O’Manoney. Professor Inbau. 

Senator Butter. Mr. Chairman, this witness has come at the in- 
vitation of the committee, and I feel that we should pay his expenses. 

Senator O’Manoney. It isso ordered. 

Mr. Inzav. Thank you, Senator. 

My name is Fred E. Inbau. I am professor of law at Northwest- 
ern University. 

If I may be allowed to state this, Mr. Chairman, I would like the 
committee to know that it is not just in that capacity that I ask for 
your time. 

On the strength of that position, whatever experience it has offered, 
I would ask for your indulgence, but prior to my occupying my pres- 
ent position I had for a number of years been directly involved in this 
field of criminal interrogation. 

For about 8 years it was my special interest in the scientific crime 
detection laboratory when it was part of Northwestern University 
and then for 3 years during the time I was director of the Chicago 
Police Scientific Criminal Detection Laboratory. 

I speak on the basis of that practical experience, and also on the 
basis of what I know about interrogation problems, police problems 
throughout the country, and I can cite you just recently the expe- 
rience I have had in appearing before groups, prosecutors, police 
groups in South Dakota, Texas, and in the State of Washington, 
all within the last 30 days. 

Senator Carrot. May I ask one question here / 

Mr. Inzav. Yes. 

Senator Carroti. Twenty years ago, I went to a prosecutors’ sem- 
inar at Northwestern University. Does it still operate with its scien- 
tific bureau of criminal detection for the Illinois and Chicago Police 
Departments ? 

Mr. Inpav. It was for the country as a whole. As you recall, I 
was directing that show at the time and still am and it is in its 13th 
annual session. 

Senator Carrot. You look so young. 

Mr. inpav. Thank you. 
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Senator Butter. Mr. Chairman, there is a very short article here. 
It is a very wonderful article on the question. Would the chairman 
object if we made it a part of the record ? 

Senator O’Manoney. You refer to Professor Inbau’s article, Are 
the Courts Handcuffing the Police? Restrictions in the Law of Inter- 
rogation and Confessions. 

You urge that be made a part of the record ? 

Senator Burier. It is a very learned article and I would move, Mr. 
Chairman, to make it a part of the record. 

Senator O’Manoney. Without objection, it is so ordered. 

(The article referred to follows :) 


ARE THE COURTS HANDCUFFING THE POLICE? 
RESTRICTIONS IN THE LAW OF INTERROGATION AND CONFESSIONS 
(By Fred Inbau,’ professor of law, Northwestern University) 


[This is a reprint of one of six articles in a symposium upon the subject 
Are the Courts Handcuffing the Police? which appeared in the March-April 
1957 number of the Northwestern University Law Review (vol. 52, No. 1, 
pp. 1-90). The editorial foreword to the symposium is as follows:] 


A vital problem facing the courts and legislatures is the protection of indi- 
vidual civil liberties without unduly restricting the efficient operation of law- 
enforcement agencies. The increasing incidence of criminal offenses together 
with current progress in developing instruments for observation and detection 
emphasize the present importance of this problem. 

The basic issues are clear: Individual civil liberties must be safeguarded in 
eccordance with constitutional mandates. These safeguards, however, must not 
be so severe that they make law enforcement impossible or police “‘lawlessness” 
inevitable. 

Six distinguished authorities in criminal law and police administration pres- 
ent in this symposium the basic considerations for resolving the problem in the 
areas of arrest, search, and seizure, and interrogation and confessions. 

The argument for less restriction of law enforcement is supported by James 
Francis Coakley, district attorney of Alameda County, Calif.; Virgil W. Peter- 
son, operating director of the Chicago Crime Commission; and Fred E. Inbau, 
professor of law at Northwestern University School of Law. 

Profs. Caleb Foote, of the University of Pennsylvania, and Monrad G. Paulsen, 
of Columbia University, and the Honorable Samuel S. Liebowitz, of the Kings 
County court, Brooklyn, N. Y., broadly support the continuance of present 
restraints upon law-enforcement agencies. 

The Review gratefully acknowledges the cooperation of the committee on 
criminal law of the American Bar Association, through its chairman, Mr. Walter 
J. Armstrong, and secertary, Mr. Rufus F. King, in furnishing transcripts of its 
recent discussion on the symposium topic to Mr. Coakley and Professor Inbau, 
who participated in that discussion. 

When the police handcuff a suspected criminal, they, as well as the arrested 
person himself, have a very definite understanding as to where he is going. The 
purpose of the handcuffing is also quite apparent. But when the courts handcuff 
the police—and it is suggested that some of them do—it is doubtful if they have 
a clear-cut notion as to where they are headed. It is also questionable whether 
such courts have given ‘adequate consideration to other and perhaps ~ better 
methods for coping with the police problems about which they are concerned. 

Artificial restrictions which the courts have imposed upon law-enforecinent 
agencies and officers are the result of two basic misconceptions regarding police 
misconduct. 

The first misconception concerns the role to be played by the courts with re- 
spect to the control or supervision of police activities. The theory has been de- 


1 Professor of law, Northwestern University. Formerly, member of staff of the Scientific 
Crime Detection Laboratory of Northwestern University, 1933-38, and director of the 
Chicago Police Scientific Crime Detection Laboratory, 1988-41. Author of Lie Detection 
and Criminal Interrogation (third edition, with John E. Reid, 1953) ; Self-Incrimination : 
What Can an Accured Person Be Compelled To Do? (1950), B. S., Tulane University, 1930, 
LL. B., 1932; LL. M., Northwestern University, 1933. 
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veloped by some judges that the judiciary is privileged to exert disciplinary con- 
trol and supervision over the police. For this position constitutional authority 
seems to be completely lacking. Courts have the power, of course, to reject evi- 
dence illegally obtained, and particularly so where the trustworthiness or valid- 
ity of the evidence may be affected by the methods used to secure it. But that is 
a distinctly different matter from the control or supervision of police activities 
themselves. Even within the Federal system, there seems to be no constitutional 
authority for the exercise of any supervisory power by the Supreme Court over 
the activities of Federal officers, although there is no doubt about the Supreme 
Court’s supervisory power with respect to the lower Federal courts and the evi- 
dence that may be admitted in the trial of Federal cases. The fundamental 
concept of a threefold division of power seems to indicate that there is no au- 
thority for any court to exercise disciplinary control over the police. Neverthe- 
less, Some judges conceive their role to be that of part-time commissioners of 
police, an obviously nonjudicial function.’ 

The second misconception is that the courts can effectively discipline the police. 
The basic weakness of this notion, however, may not be so apparent as in the case 
of the other misconception, since an understanding of its weakness requires some 
acquaintance with practical police problems, procedures, and, above all, an in- 
sight into the thinking and attitudes of policemen themselves. 

Although a trial judge or prosecutor may well be sensitive to a reversal on 
appeal, and consequently the reversal may serve to discipline him to avoid error 
and misconduct in the future, such a reaction cannot reasonably be expected 
from the police. They are generally insensitive to a court’s rejection of evidence 
merely because of the impropriety of the methods used to obtain it. Moreover, 
the most insensitive of all is the ignorant, untrained policeman—the one whose 
improper practices are most disturbing to the judge with the handcuffs. It is 
almost futile to try to improve police practices by rejecting improperly obtained 
evidence of guilt. The courts may just as well attempt to solve the problem of 
juvenile delinquency by giving courtroom reprimands to the parents of delin- 
quents. The causes of delinquency are numerous and deep rooted. The same 
may be said of police abuses and illegal practices. We must look for basic causes 
in our application of remedial measures. 

The amount of police misconduct in any community will be in direct ratio to 
the lack of basic qualifications, training, and nonpolitical direction of police per- 
sonnel. These problems cannot be remedied by rejecting “improperly” obtained 
evidence. There is no substitute for the requirements of personnel qualifications, 
training, and minimization of political interference. Moreover, legislative re- 
form is needed so that practical necessity will no longer compel the police to 
violate the laws in order to give the public the measure of protection it demands. 
We may then well utilize the proposal made by Mr. V. W. Peterson for the crea- 
tion of an impartial and independent board of citizens with authority to conduct 
inquiries into police misconduct and, wherever necessary, impose penalties.* 
Direct disciplinary action of this type can be made effective without the price 
we are now paying for the practice of rejecting otherwise valid evidence of guilt. 

The improvements which have been made in police administration, practices, 
and conduct in the past 20 years, and particularly in the matter of interrogation 
methods, have resulted from improved police selection and training. The disci- 
plinary efforts exerted by the courts have contributed very little, and the cost 
of the lessons has been much too great. 

There is no question but that police abuses and improper practices in the 
matter of the questioning of criminal suspects could be virtually eliminated if 





2 The foremost example is the decision in McNabb v. United States, 318 U. S. 332 (1943), 
in which the Supreme Court of the United States imposed its “civilized standards’ rule 
upon Federal officers and refused to permit a confession to be used as evidence because of 
its haying been obtained during a pected of delay in bringing the accused before a Federal 
commissioner for arraignment. Although only 1 Justice dissented in the McNabb case, 
there were 4 dissents in a subsequent case involving the propriety of this “civilized stand- 
ards” doctrine. See Upshaw v. United States, 335 U. S. 410 (1948). 

Another case in which a majority of the Supreme Court exerted disciplinary control, and 
of a very direct nature, is Rea v. United States, 350 U. S. 214 (1956). ‘There the Court, 
in a 5-to-4 decision, held that a Federal officer who had made an illegal (defective war- 
rant) search and seizure was subject to an injunction to prevent his testifying about the 
matter in a State court. In a dissenting opinion Mr. Justice Harlan stated: 

“So far as I know, this is the first time it has been suggested that the Federal courts 
share with the executive branch of the Government responsibility for supervising law- 
enforcement activities as such. Id., at 218.” 

* Peterson, Law and Police Practice: Restrictions in the Law of Search and Seizure, 
52 Nw. U. L. Rev, 46 (1957), 
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the courts or the legislatures were to outlaw the use of all confessions as evidence 
of guilt. Dy a similar measure we could also almost eliminate traffic fatalities 
by requiring governors to be placed on all automobiles to prevent their going 
faster than 20 miles an hour. These results we may accomplish, but at a great 
sacrifice of much else.‘ 

The courts ought to set their handcuffs aside. The concern of the judiciary 
should be this and nothing else: permitting the conviction of the guilty while 
affording full protection to the innocent. With respect to confessions, the courts 
most certainly should not permit any unsubstantiated confession to be used as 
evidence if it has been obtained by methods which are apt to make an innocent 
man confess.© But neither should they cast aside a trustworthy confession sim- 
ply because of some such reason as a delay in bringing the arrested suspect before 
a committing magistrate. Courts should not concern themselves with anything 
beyond a confession’s trustworthiness.® 

A court that does not restrict its function in confession cases to the issue of 
trustworthiness, and seeks to impose its own conception of standards of police 
conduct, will very likely overlook or reject several fundamental and important 
practical considerations : 

1. Many criminal cases, even when investigated by the best qualified police 
departments, are capable of solution only by means of an admission or confession 
from the guilty individual or upon the basis of information obtained from the 
questioning of other criminal suspects. 

2. Criminal offenders, except, of course, those caught in the commission of 
their crimes, ordinarily will not admit their guilt unless questioned under con- 
ditions of privacy, and for a period of perhaps several hours. 

3. In dealing with criminal offenders, and consequently also with criminal sus- 
pects who may actually be innocent, the interrogator must of necessity employ 
less refined methods than are considered appropriate for the transaction of 
ordinary, everyday affairs by and between law-abiding citizens.’ 


THE PRACTICAL NECESSITY FOR AN INTERROGATION OPPORTUNITY 


The art of criminal investigation has not developed to a point where the search 
for and the examination of physical evidence will always reveal a clue to the 
identity of the perpetrator. Fiction writers somehow manage to produce such 
cases but in actual police work, even of the most efficient type, there are many 
instances where physical clues are completely absent and the only approach to 
a possible solution of the crime is the interrogation of the criminal suspect him- 
self. Consider, for instance, the following facts from an actual criminal case: 
The dead body of a woman was found in her home. Her skull had been crushed, 
apparently with some blunt instrument. A careful police investigation of the 
premises did not reveal any clues to the identity of the killer. No fingerprints 
or other significant evidence were located, not even the lethal instrument itself. 
None of the neighbors could give any helpful information. Although there was 
some evidence of a slight struggle in the room where the body lay, there were no 
indications of a forcible entry into the home. The deceased’s young daughter 
was the only other resident of the home and she had been away in school at the 


*See Justice Jackson's dissenting opinion in Watts v. Indiana, 338 U. S. 49, 58 (1949), 
in which he stated that Justice Douglas’ concurring opinion went “to the very limit and 
seems to declare for outlawing any confession, however freely given, if obtained during a 
period of custody between arrest and arraignment—which, in practice, means all of them.” 
To this proposal Justice Jackson replied that there were only these alternatives : “to close 
the books on crime and forget it,”’ or to take suspects into custody for questioning—“a 
— eee for a society in which two-thirds of the murders already are closed out as 
nsoluble.”’ 

5 The phrase “unsubstantiated confession” is used to allow the admission of that portion 
of a confession, however obtained which has been substantiated by other evidence such as 
finding a body, or the loot in a place where the accused said he placed it. Baughman vy. 
Commonwealth, 206 Ky. 441, 267 S. W. 231 (1924): State v. Garrison, 59 Ore. 440, 117 
Pac. 657 (1911); see State v. Cocklin, 109 Vt. 207, 194 Atl. 378 (1937). 

®The test of trustworthiness is suggested rather than the test of ‘“‘voluntariness,” since 
some legal writers believe that the confession admissibility test was prompted by a desire 
to protect against abusive practice as well as by a desire to safeguard the trustworthiness 
of the evidence. See McCormick, The Scope of Privilege in the Law of Evidence, 16 Texas 
L. Rev. 447, 452-457 (1938). 

7™The points here made, and the following discussion of them appeared in substantially 
the same form in one of the writer’s earlier publications: Inbau, The Confession Dilemma 
in the United States Supreme Court, 43 Ill. L. Rev. 442, 447-451 (1948). 
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time of the crime. The daughter could not give the police any idea of what, if 
any, money or property had disappeared from the home. 

For several reasons the police considered the victim’s husband a likely suspect. 
He was being sued for divorce; he knew his wife had planned on leaving the 
State and taking their daughter with her; and the neighbors reported that the 
couple had been having heated arguments, and that the husband was of a violent 
temper. He also lived conveniently near—in a garage adjoining the home. 
The police interrogated him and although his alibi was not conclusive his general 
behavior and the manner in which he answered the interrogator’s questions satis- 
fied the police of his innocence. Further investigation then revealed that the 
deceased’s brother-in-law had been financially indebted to the deceased; that be 
was a frequent gambler; that at a number of social gatherings which he had 
attended money disappeared from some of the women’s purses; that at his place 
of employment there had been a series of purse thefts; and that on the day of 
the killing he was absent from work. The police apprehended and questioned 
him. As the result of a few hours of competent interrogation—unattended by 
any abusive methods, but yet conducted during a period of delay in presenting 
the suspect before a committing magistrate as required by State statute—the 
suspect confessed to the murder. He told of going to the victim’s home for the 
purpose of selling her a radio, which she accused him of stealing. An argument 
ensued and he hit her over the head with a mechanic’s wrench he was carrying 
in his coat pocket. He thereupon located and took some money he found in the 
home and also a diamond ring. After fleeing from the scene he threw the wrench 
into a river, changed his clothes and disposed of the ones he had worn at the 
time of the killing by throwing them away in various parts of the city. The 
ring he had hid in the attic of his mother’s home, where it was found by the 
police after the confession had disclosed its presence there. Much of the stolen 
money was also recovered or else accounted for by the payment of an overdue 
loan. 

The foregoing case is not a very unusual one. On the contrary, it represents 
a typical situation frequently encountered by police investigators. Without 
the assistance afforded by an interrogation, many cases of this sort would 
remain unsolved—which means, incidentally, that the offender remains at large 
to perpetrate additional offenses. 


THE NEED OF A REASONABLE TIME FOR A PRIVATE INTERROGATION 


The second of the previously listed considerations—that respecting the infre- 
quency of spontaneous, unsolicited confessions and the necessity for interroga- 
tions under conditions of privacy and for a reasonable period of time—is one 
which should be readily apparent not only to any person with the least amount 
of criminal investigative experience, but also to anyone who will reflect mo- 
mentarily upon the behavior of ordinary law-abiding persons when suspected 
or accused of nothing more than simple social indiscretions. Self-condemnation 
and self-destruction not being normal behavior characteristics, human beings 
ordinarily do not utter unsolicited, spontaneous confessions. They must first 
be questioned regarding the offense. In some instances, a little bit of informa- 
tion inadvertently given to a competent interrogator by the suspect may suffice 
to start a line of investigation which might ultimately establish guilt. Upon 
other occasions, a full confession, with a revelation of details regarding a 
body, the loot, or the instruments used in the crime, may be required to prove 
the case. But whatever the consequences may be, it is impractical to expect 
any but a very few confessions to result from a guilty conscience unprovoked 
by an interrogation. It is also impractical to expect admissions or confessions 
to be obtained under circumstances other than privacy. Here again recourse 
to our everyday experience will support the basic validity of this requirement. 
For instance, in asking a personal friend to divulge a secret we carefully avoid 
making the request in the presence of other persons, and seek a time and 
place when the matter can be discussed in private. The very same psychological 
factors are involved in a criminal interrogation, and even to a greater extent. 
For related psychological considerations, if an interrogation is to be had at 
all, it must be one based upon an unhurried interview, the necessary length of 
which will in many instances extend to several hours, depending upon various 
factors such as the nature of the case situation and the personality of the 
suspect. 
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THE ETHICS OF CRIMINAL INTERROGATION 


In professional, business, and social affairs, ethical practices are considered 
desirable and insisted upon. For some reason or other the notion has developed 
that a criminal offender should be interrogated on a similar ethical level. Here 
again is another impracticality of considerable significance. To illustrate the 
point, let us revert to the previously discussed case of the woman who was 
murdered by her brother-in-law. His confession was obtained largely as a 
result of the interrogator adopting a friendly attitude in questioning the suspect, 
when concededly no such genuine feeling existed; by pretending to sympathize 
with the suspect because of his difficult financial situation; by suggesting that 
perhaps the victim had done or said something which aroused his anger and 
which would have aroused the anger of anyone else similarly situated to such 
an extent as to provide a violent reaction; and by resorting to other similar 
expressions, or even overtures of friendliness and sympathy such as a pat on 
the suspect’s shoulder or knee. Im all of this, of course, the interrogation was 
“unethical” according to the standards set for professional, business, and social 
conduct. But the pertinent issue in this was no ordinary, lawful, professional, 
business, or social matter. It involved the taking of a human life by one who 
abided by no code of fair play toward his fellow human beings. The killer 
would not have been moved one bit toward a confession by subjecting him to a 
reading or lecture regarding the morality of his conduct. It would have been 
futile merely to give him a pencil and paper and trust that his conscience would 
impel him to confess. Something more was required—something which was 
in its essence an “unethical” practice on the part of the interrogator. But, 
under the circumstances involved in this case, how else would the murderer’s 
guilt have been established? 

Of necessity criminal interrogators must deal with criminal offenders on a 
somewhat lower moral plane than that upon which ethical, law-abiding citizens 
are expected to conduct their everyday affairs. That plane, in the interest of 
innocent suspects, need only be subject to the following restriction: although 
both “fair” and “unfair” interrogation practices are permissible, nothing shall 
be done or said to the subject that will be apt to make an innocent person confess. 

Reference is sometimes made in the United States to the standards of ethics 
required of English law-enforcement officers by the so-called judges’ rules in 
the conduct of criminal interrogations. The suggestion is made that if the Eng- 
lish police can operate effectively within those rules so can the police in the 
United States. While this argument may have the ring of plausibility, it should 
not be accepted without critical examination. 

The judges’ rules provide, in substance, that while a police investigator may 
ask questions of any person, the officer, when he becomes satisfied that the person 
he is questioning is the criminal, must “caution” him as follows: “You are not 
obligated to say anything, but anything you say may be given in evidence.’ Once 
a person has been actually arrested on a criminal charge, the English police 
have no right to question him at all, ‘except for the purpose of removing ambi- 
guity” in a statement voluntarily made by the prisoner. In actual practice the 
English police can and do resort to the device of merely postponing the time 
when they are satisfied of the guilt of the person whom they are questioning. 
In this way they obviate the necessity of a “caution.” Moreover, once the person 
is in custody, the right to remove “ambiguities” in the prisoner’s statement is 
exercised rather freely. By these devices the police are able to apply some very 
effective interrogation techniques.® 

The well-warranted respect which the English police have enjoyed over the 
years should in no way be lessened by an awareness of their “practical” inter- 
pretation of the judges’ rules. The police could not operate effectively if the 
rules were given a literal, restricting interpretation. Perhaps the English courts 
understand this as well as the police, since they have taken the view that a con- 


® These are not the writer’s inferences as to the English practices but the published 
acknowledgments of English police authorities themselves. One such acknowledgment 
was made by the chief constable of County Durham, England: St. Johnston, The Legal 
Limitations of the Interrogation of aan and Prisoners in England and Wales, 39 
J. Crim. L., C. & P. S. 89 (1948). Another such acknowledgment was made by the com- 
mander of the Criminal Investigation Department, New Scotland Yard, London, England: 


Hatherill, Practical Problems in Interrogation ; Western Reserve University, International 
Lectures on Police Science (1956). 
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Sates obtained in violation of the rules is not to be excluded for that reason 
alone. 

It may also be significant that several members of the British Comonwealth 
have by statute made trustworthiness the principal test of a confession’s admis- 
sibility. In New Zealand and Victoria, Australia, a confession is not rejected 
“on the ground that promise or threat or any other inducement (not being the 
exercise of violence or force or other form of compulsion) has been held wut to 
or exercised upon the person confessing if the judge * * * is satisfied that the 
means by which the confession was obtained were not in fact likely to cause an 
untrue admission of guilt to be made.” The American Law Institute’s Model 
Code of Evidence also makes allowances for the use of a confession obtained by 
threats or promises which are not likely to produce false statements.” 


CONCLUSION 


The courts do not have the constitutional authority to police the police. More- 
over, the efforts of the courts in that respect are not effective. ‘This function 
could be better exercised by other governmental agencies. The courts should 
confine their efforts to the admission into evidence of the truth and the rejection 
of evidence found to be untrustworthy. Evidence obtained by means which risk 
the conviction of the innocent should be rejected ; on the other hand, all available 
trustworthy evidence should be admitted. 

In evaluating the conduct and activities of the police in the interrogation of 
suspects or in their search for other evidence of guilt, the courts would do well 
to view the matter in a setting other than the serenity of a courtrvom. Con- 
sideration should be given to the fast-moving series of events which confronted 
the policeman at the time of the crime, and the practical difficulties facing him 
in his subsequent efforts to solve it. 

Finally, judges should realize that, with rare exceptions, the police are moti- 
vated by an interest in rendering a public service. The deviates among their 
ranks are no greater proportionately than may be found within the ranks of 
other professional or law groups. Nor should the courts lose sight of the fact 
that we are not now living in or threatened by an age of lawlessness on the 
part of the police, or by a shrinkage of the rights and liberties of the citizen. 
On the contrary, the threat which the criminal elements pose to the life and 
prop ‘rty of the citizenry makes this a particularly inappropriate time to hand- 
cuff the police. 


Mr. Inpav. One more thing, by way of a preface, and I assure you 
I will not take up more than 15 minutes. 

I am unalterably opposed to third-degree practices or anything 
the police may do to make an innocent man confess. 

I have the utmost respect for the United States Supreme Court as 
an institution, and anything I say here that will reflect on the de- 
cisions of that Court is not to be le as a reflection on the institution 
itself. However, it is made up of men who are mortals like all the 
rest of us, and I think we are privileged to criticize where, in a situa- 
tion like this, criticism may be helpful in formulating some measures 
that will operate for the public interest. 





® The King v. Voisin (1918), 1 K. B. 531. See also Cowen & Carter, Essays on the Law 
sof Evidence 41-72 (1956), stating that even under the judges’ rules, the “truth” theory test 
of confession admissibility is generally applied in England. 

® Amendment To Evidence Act. 1950, 14 Geo. VI, see. 3 (New Zealand). The Victoria 
(Australia) Act is essentially the same. Evidence Act, 1928, II Victoria Stat. Sec. 141. 
See Cowen & Carter. op. cit.. supra, note 9. 

Canada. by court decision, has adhered to the test of voluntariness. Canadian courts 
will not re'ect a confession merely because of an infraction of the judges’ rules. Regina v. 
Fitton (1956) Can. Sup. Ct. 958; Boudreau v. The King (1949) Can. Sup. Ct. 262, 
81D. L. R. 81 (1949). In the Bondrean case, Justice Rand made the following observation : 

“It would be a serious error to place the ordinary modes of investigation of crime in a 
strait jacket of artificial rules; * * * Rigid formulas can be both meaningless to the 
wevkling a d absned t toe sophistiexted or hardened criminal: and to introduce a new 
rite as an inflexible preliminary condition would serve no genuine interest of the aceused 
and but add an unreal formalism to that vital branch of the administration of justice. 
It., at 270.3 D. L. R. at 88.” 

11 Model Code of Evidence, rule 505 (1942). 
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It seems to me, as I listened to the discussion this morning, that 
it is highly important we get before us the history of this McNabb- 
Mallory rule. I think much of the misconceptions that some of us have 
stems from the fact that we are not fully aware of the history of that 
rule. 

The present legislation is not something by way of an innovation. 
The innovation was made, and I would like to couch it pretty much in 
this form, by legislation, if you will, on the part of the United States 
Supreme Court ; ; it is back in 1948. 

The present bill, and I am referring now to the Willis bill, for 
example, will merely put the country baekk, so far as the Federal courts 
are concerned, Federal law-enforcement officer s, toa situation that they 
were in prior to 1943. 

This is not something by means of which rights will be taken away 
from people, rights which they have had for a long, long time. It will 
merely put the situation back where it was before the Court indulged 
in what, again, I refer respectfully to as an invasion on the executive 
and the legislative branches of government. 

Now, prior to 1943, the test of confession admissibility was volun- 
tarily trustw orthiness. I like to refer to it as that, voluntary trust- 
worthiness, and that was the rule in both Federal and State cases. 

Now, in 1948, after a series of cases from down South, the Chambers 
case, Ward v. Texas case, and a few others, cases in which police prac- 
tices were used which no self-respecting police officer could possibly 
condone, the United States Supreme Court was thoroughly and right- 
fully incensed over that. 

Unfortunately, the United States Supreme Court, and it was made 
up at that time of some even more sensitive souls than we see, perhaps, 
at the present time—there were some law professors on it, ex-law pro- 
fessors—and they assumed that those practices which were revealed in 
these decisions were commonplace, they were universal, and the Court, 
acting in that feeling of resentment, laid down in the McNabb case its 
so-called civilized-standards rule. 

That was a rule that the Court said was initiated not because of 
constitutional requirements, but—due process requirements, rather— 
but it was a rule it laid down in Federal cases affecting Federal courts, 
Federal officers in the exercise of the United States Supreme Court 
supervisory power over lower Federal courts. 

It disclaimed any constitutional requirement with respect to this 
so-called civilized-standards rule. 

The Court in that case, prior to that time, I am sure, and I think I 
can substantiate this to your satisfaction, was laying up for an oppor- 
tunity to restrict police activities, assuming that what it saw in the 
Chambers case and in the Ward case were commonplace, both on the 
Federal and the State level. 

One reason I give you in support of that statement, that the Court 
was faving up to bring about this radical change, is the fact that, as 
they looked in the record in the McNabb case inv olving prosecution 
of some moonshiners from Tennessee who had killed a revenue officer, 
the record did not disclose the fact of arraignment. 

In other words, it looked like the confession was obtained before the 
arraignment. In fact, the confession was obtained after the arraign- 
ment, and that fact was pointed out to the Court in a petition for 
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rehearing. The Court, even though it was faced with the fact that 
it misinterpreted the situation initially, refused to grant the rehear- 
ing, refused to change its decision, and let the McNabb case stand. 

n fact, the McNabb boys were arraigned and then a confession ob- 
tained from them. That is when the interrogation was used. And 
‘on a later trial the McNabb boys were convicted. The court of appeals 
affirmed the conviction and they went to the penitentiary. 

But it seems to me that if what the Court was doing was handling 
the thing on a case basis, interested in the protection only of the inno- 
‘cent, it seems to me it would have recognized the fact that it miscon- 
strued the facts initially in this case and would have changed its deci- 
sion on rehearing, because the true record actually showed a prompt 
arraignment. 

One other thing in the McNabb case, and I think this is of impor- 
tance. There were three statutes in effect at the time of the McNabb 
ease. The Court had only one of them upon which to base its McNabb 
decision, one using the term “other officers,” which would apply to 
Federal officers. The other two acts would have had no application 
inn the McNabb case. 

Justice Frankfurter, in the McNabb case, viewed this one statute 
along with the other two which had no application whatsoever, and 
he came up with the statement that those acts, that legislation, was 
passed—this is Justice Frankfurter’s words—“to avoid the evil impli- 
cations of secret interrogation of persons accused of crime.” 

I spent about 6 months going through the Congressional Record 
when I was a younger man, Senator, and had a little more time on 
my hands, and came up with what I believe is a true explanation for 
those statutory provisions. What suggested that it was not the rea- 
son that Justice Frankfurter ascribed to these statutes was the fact 
that one of them, the one that was involved in this particular case, 
was passed as an amendment to a revenue bill, and the real reason back 
of it, and the congressional history clearly reveals this—I have it 
reported, and I am not going into the details of it, in an article of 
mine I wrote back in 1948, which appeared in the Illinois Law Review, 
volume 43—the real reason for those statutes was to put a stop to a 
little racket that the marshals and commissioners had by means of 
which they were getting extra fees. They were on a fee basis at that 
time. 

And this statute, the one that Justice Frankfurter said was passed 
to avoid the evil implications of secret interrogation, was passed to 
put an end to a racket in which the Federal commissioner, the mar- 
shal, and the defendants were involved because the defendants were 
getting a per diem and a mileage, too, for attendance at the hearings. 

I think we ought to keep clearly in mind just what the situation 
was before the McNabb case and what was back of these initial 
statutes. 

Another thing, too, the orthodox, the traditional test of confession 
admissibility was whether this confession is voluntary or trustworthy. 
That was and still is the test in England. 

Reference was made by the previous gentleman to the fact that 
he was referring to England as a model of what we ought to do. In 
England, the courts will admit confessions even though they are ob- 
tained in violation of the so-called judges’ rules. And I know for 





ADMISSION OF EVIDENCE 67 


a fact—and I have the references in this article to which Senator 
Butler referred to, the English police practices—even the English 
police find it necessary to evade the so-called judges’ rules, which 
we look upon in this country as involving a great deal of sanctity. 

The Court, in the McNabb case, was out to discipline the police. 
That was the avowed purpose of it. It was not laid down as a rule 
for the protection of the innocent. It was, in my opinion, an exercise 
of a purely executive function to discipline the police. 

That is a matter for the Executive, a matter for regulation by you 
Members of Congress, Congress itself, and it is not, I submit, a func- 
tion of the Court. The true function of the courts in these matters 
involving confessions, it seems to me, is to set out rules that are going 
to insure the protection of the innocent, and, at the same time, make 
it possible to convict the guilty. 

Now as to the Federal agencies as a whole, the FBI—and I am 
coming to your point, Senator. I would like to present some considera- 
tions to you here on that. I think you have a real concern there, and 
T believe there is an answer to it, and it may explain why the Attorney 
General—and I do not know, I cannot speak for the gentleman, I 
have not had the privilege of talking to him about this, but I surmise 
that one reason for his lack of enthusiasm, let us say, for this bill 
is because on the Federal agency level, the national level, there is not 
the real problem, and you fully recognize it here in the District of 
Columbia, as you have in this area, in most matters the Federal agen- 
cies, the FBI and other agencies, have the luxury of time on their 
hands in investigating an automobile case, an automobile transported 
in a State, narcotics, and everything else. 

They have ways of setting up investigative procedures. They have 
the means for doing it, and they have the time. In the District of 
Columbia when a woman yells, coming out of an alley saying, “I’ve 
been raped,” or somebody comes out with his skull cracked by some 
robber, you do not have that. The only way you can go about investi- 
gating those cases is by the means of interrogation of suspects. 

The previous speaker talked about all these cases where people were 
arrested without probable cause. These are cases where there may 
well be probable cause to pick somebody up, but you do not have 
the proof on him and you are not going to get it until you are able 
to inquire as to his whereabouts, try to get him to confess this thing 
if he is guilty, and I mean try by legal and proper methods; nothing 
in the way of threats, promises, force, or anything of that sort. 

It seems to me that the courts up to now have overlooked the prac- 
ticalities of all this. They have overlooked, in my opinion, several 
highly important practical considerations. One of them is that many 
criminal cases cannot be solved by methods other than interrogation 
practices. Now, for 3 years, as I said, I directed the Chicago Police 
Scientific Crime Detection Laboratory. We had what I thought was 
a very fine investigative agency, utilizing all of the scientific methods 
possible. 

But I know for a fact, I do not care how well equipped a police 
laboratory is, how fine a police department is, you cannot solve most 
crimes except by means of an interrogation opportunity. 

I think the impression prevails in many quarters that every time 
a crime is committed, if you go around there with a microscope, a mag- 
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nifying glass, and some chemicals, you can find a clue to the perpe- 
trator of that offense. That just is not so. You get it by these very 
practical, earthy methods of interrogating people arrested on probable 
cause. 

And incidentally, getting back to the previous speaker’s comment, 
he was concerned about these cases where people were arrested without 
probable cause. What I suggest for your consideration is what about 
those people like Mallory, who was arrested on probable cause, and 
I do not know of a better example of probable cause than in the case 
of Andrew Mallory. I think it is generally conceded he was guilty of 
that offense. 

Now, the police in that case were deprived by the United States 
Supreme Court decision of an opportunity to interrogate Mallory. 
The probable cause they had there was not enough to convict. Cer- 
tainly there was enough to warrant an interrogation by using proper 
legal methods in the interrogation of Mallory to ascertain whether shis 
probable cause really amounted to guilt. 

Another thing I think is generally overlooked, and I submit it to 

ou for your consideration in the evaluation of this bill, is the crim- 
inal offenders, except those who are caught in the act, will not generally 
admit their guilt. It is a lot of nonsense to think that you can put 
somebody in the room alone and just let his conscience eat away on 
him and ultimately he will confess. He has to be talked to. He has 
to be questioned under conditions of privacy and for a reasonable 
length of time. 

Now, getting to your concern, Senator Carroll, certainly in the Dis- 
trict of Columbia you are confronted with problems that are unique 
as regards other Federal jurisdictions. It is comparable to the big 
cities. 

It seems to me, though, we have a real concern, and you recognize 
this. In the District of Columbia there is need for protection to the 
people of this District. I also suggest to you that, in my opinion, it 
would be inadvisable to set up a separate rule for the District of 
Columbia. 

I think although the need is not as great, it is still there, neverthe- 
less, with respect to other governmental agencies, and I come back to 
the case that Mr. Gasch referred to, the saboteur case. I would like 
for you to give consideration to this possibility, and it is a very real 
en and will be a much more serious one than during World 

Jar II, because now we have, unfortunately, in the hands of the enemy 
atomic bombs, hydrogen bombs, and whatnot. 

But picture the case of six or a dozen saboteurs in this country and 
the FBI gets ahold of one of them. To require the FBI to bring him 
in for an arraignment and tip off the rest of them and endanger the 
whole safety of this country would be a horrible mistake. 

You earlier, Senator—and I do not wish to appear to be in an 
argument with you 





Senator Carrot. Iam glad to have your advice. 

Mr. Inzav. I am trying to speak with reference to this issue that I 
know is of real concern to you. You said, “All right, it does not pre- 
vent an interrogation of these people. It merely says you cannot use 
the confession that you get from them.” 

That certainly would mean, then, if the Mallory decision is followed, 
that those saboteurs, the ones who confessed, would be turned loose if 
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you needed that extra evidence to prove guilt beyond a reasonable 
doubt, the extra evidence of a confession. 

Now, it seems to me it would be highly unfortunate to turn people 
like that loose because of a rule such as the Mallory case, designed, 
mind you, not for the protection of the innocent but for the purpose of 
disciplining the police. if AP AL 

And, by the way, in my judgment the ones who need the discipline 
least of all are the FBI and other national Federal agencies. 

Senator Carrotu. May I say, Mr. Chairman, at this point, if I may 
interrupt, when I mentioned the FBI, I mentioned it in relation to 
all Federal agencies. 

Mr. Inpav. I understand. 

Senator Carrot. I think what you have done is point out here, 
with your wide experience, that all State police departments operate 
differently than the Federal Government. Is that not true? 

Mr. Inpav. I would not say all of them. I think there is a very 
high level of performance in many large city police departments. I 
cite Los Angeles as an example. 

Senator Carrouu. In most of the cities they use the open address, 
the open bovking, the investigation on suspicion. 

Mr. Inzav. That is right. 

Senator Carrotu. And they interrogate for a long time. And the 
State courts almost without exception do not throw that confession out. 

Mr. Insav. That is right. 

Senator Carro.u. Is that not so? 

Mr. Insav. That is so. 

Senator Carrotu. This is the distinction that I want to draw. 

And then I think you are highlighting a very good point for the 
record which has not been brought up in the congressional debates. 
Are we going to extend by this legislation we have under consideration 
the power of these Federal agencies which have greater time to in- 
vestigate violations of the Harrison Act os the Mann Act or of the 
Dyer Act or these acts that involve interstate commerce ? 

What I am trying to do is to distinguish between that type of Federal 
police work and common-law crime. 

Mr. Inpav. I thoroughly agree; the problem is not as acute with 
the national agencies as it is in the District of Columbia. I am sug- 
gesting this, though, that there will be these cases, and the saboteur 
case is a good example of it, where I think there would be a crippling 
effect on the national Federal agencies if we had the Mallory rule 
for them, even though we relaxed it, modified it, or abrogated it as 
regards the District of Columbia. 

Senator Carroti. Do you not know that the FBI operates under a 
statute of 1934, in which the Congress gave them this authority to 
arrest, which says that they shall, immediately after an arrest, have 
arraignment? And still they investigated the saboteurs. 

Mr. Inspav. They were tried not in civilian courts, though. The 
court which tried the saboteurs was not bound by the Federal rules of 
evidence. 

Senator Carroty. Most of the investigations of the FBI are in in- 
terstate commerce. For example, there was a big case in Denver where 
44 people were killed. A son planted a bomb in his mother’s suitcase, 
The FBI went in and interrogated. They always cooperate with the 
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State police. The fact that they interrogate does not render inadmis- 
sible any statements they get from State police. 

Mr. Innav. But if the FBI were tr ing Graham in your Colorado 
case in the Federal courts, they might leurs been up against a different 
proposition. That confession of Graham would not have been admis- 
sible in the Federal court. 

As I understand it, now we have a statute taking care of such 
crimes, and, if he were to be prosecuted in a Federal court, that fellow, 
who would have admitted setting off the bomb killing his mother 
and about 45 other people, would have had the benefit of the Mallory 
exclusionary rule respecting his confession. 

Senator Carrott. But is this not the gist of the issue which is 
before us; that, when you have an arrest, and there is a period of time 
between arrest and ar raignment, if the purpose of the detention is to 
elicit a confession, then it rules out the confession. This does not 
apply, however, to threshhold confessions. 

Mr. Ixzav. How many threshold confessions do you get, though, in 
your important cases? It is a confession you get after a period of 
questioning of an individual. 

Senator Burier. Senator, who could write such a law? The mind 
of man could not write such a law. That is a question of fact for the 
court to decide on the facts that are elicited before it, and it says we 
will admit the confession or we will not admit it. 

Senator Carrotu. This is the case law today that I am trying to 
expound for the record. 

Senator Butter. Right. It is a case-to-case basis on proof elicited 
in that particular case; certainly, it is. 

Senator Carrotit. The Mallory decision has been seriously mis- 
construed, and I think it is misconstrued because of the apprehension 
caused by the local police department of Washington, D. C. 

And, of course, I do believe it narrows the McNabb rule, and that 
is one of the reasons we ought to consider how far we want to extend 
it. We are not far apart in our disagreement on these things. 

Senator O’Manonry. May I interrupt? Discussion of questions 
of law is always very entertaining and very interesting, and those of 
us who have been exposed to some education in the law are easily 
tempted to participate in those discussions on the technicalities. 

What impresses me about the case before us, however, as I have 

stated before today, is the task of balancing the rights of society to 

be protected against crime and the depredations of criminals, and 
the rights of defendants to be protected against improper actions by 
arresting officers. As was said by Senator Clark this morning, close 
cases make bad law. Every lawyer has repeated that statement over 
and over again. 

Now, the Supreme Court, in the Mallory case, cited the McNabb 
decision. It quoted very briefly from the McNabb decision. It did 
not quote the language which I am going to read into this record now, 
because it deals with the subject matter of the legislation before us, 
which has to do with the admission of confessions. 

Now, this is what Mr. Justice Frankfurter had to say in handing 
down the McNabb case, which was 318th United States Reports, page 
332. It was handed down on March 1, 1943. In the course of this 
opinion, the Court recited certain facts about the detention of the 
prisoners. 
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For two days— 
says the Court on page 345— 


they were subjected to unremitting questions by numerous officers. Benjamin’s 
confession was secured by detaining him unlawfully and questioning him con- 
tinuously for 5 or 6 hours. The McNabbs had to submit to all this without the 
aid of friends or the benefit of counsel. The record leaves no room for doubt 
that the questioning of the petitioners took place while they were in the custody 
of the arresting officers and before any order of commitment was made. 
Plainly, a conviction resting on evidence secured through such a flagrant 
disregard of the procedure which Congress has commanded cannot be allowed 
to stand without making the courts themselves accomplices in willful dis- 
obedience of law. 

Congress has not expressly forbidden the use of evidence so procured, but to 
permit such evidence to be made the basis of a conviction in the Federal 
courts would stultify the policy which Congress has enacted into law. 


Then the Court goes on : 


Unlike England, where the judges of the King’s Bench have prescribed rules 
for the interrogation of prisoners while in the custody of police officers, we have 
no specific provisions of law governing Federal law-enforcement officers in pro- 
curing evidence from persons held in custody. But the absence of specific 
restraints going beyond the legislation to which we have referred does not 
imply that the circumstances under which evidence was secured are irrelevant 
in ascertaining its admissibility. 

Now, observe the mere fact that a confession was made while in the custody 
of the police does not render it inadmissible. 

This is all we are dealing with in the House bill before us. A new 
section is provided, section 3501, entitled, “Admissibility of Evidence, 
Statements, and Confessions.” 

(a) Evidence including statements and confessions otherwise admissible shall 
not be admissible solely because of delay in taking an arrested person before a 
commissioner or other officer empowered to commit persons charged with offenses 
against the laws of the United States. 

All in the world this language does is to say that a confession shall 
not become inadmissible solely on the ground of delay, and, in the 
Mallory case, it was solely upon the ground of delay that the confes- 
sion was denied admissibility. 

My own judgment was, and I so wrote in this report before the com- 
mittee, that Mallory, in that case, was required by the police to take a 
lie-detection test. My own personal judgment is that the Court might 
very will have held that subjection to a lie-detector test was an act by 
the police compelling the witness to testify against himself, and, on 
that ground, the confession could have been denied. 

But what we are seeking to avoid here is making a general rule of 
law arising out of a particular narrow set of facts, just as, in the 
McNabb case, the set of facts there were such as to indicate the use 
of the third degree. 

I am sure there is nobody here on this committee who wishes to 
legalize brutality by arresting officers, police officers, or Federal officers 
of any kind, nor does any body here desire to make it difficult for an 
innocent person to defend hime If. 

What we are seeking is language which will make a clear, general 
law by which the trial court, in each case where the individual facts 
of each individual case are before the trial court, can apply the rule of 
commonsense. 
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Mr. Inzav. Mr. Chairman, your reference to the third degree sug- 
gests this statement, and I know this to be a fact in the Chicago area, 
and I know it to be the fact throughout the country generally. 

While 20 or 25 years ago it was a very common practice among police 
departments to indulge in the third degree, that has greatly dimin- 
ished, and in some police departments it is, for all practical purposes, 
completely eliminated. 

Our thinking on this, it seems to me, ought to be in the light of mod- 
ern situations, and not what you may find in the Wickersham report 
or some other such report. 

And it is also a mistake, in my judgment, to outlaw confessions here 
for the purpose of trying to discipline the pole. If you have a police 
problem in any given community, the only way to handle that is by 
insisting upon a better selection of policemen, better training of police- 
men, with a minimization of political influence. 

If you have that you will have a minimum of police abuses. If you 
do not have that you are going to have police abuses, regardless of any 
court restriction respecting the evidence which the police may obtain. 

Senator O’Manonry. What we are dealing with here, Professor, 
is the action of the Supreme Court, the recitation by the Supreme 
Court of the McNabb case. It is really rather interesting to note that 
the McNabb decision was written by Mr. Justice Frankfurter, and so 
was the Mallory decision. 

Now, in the McNabb decision, Mr. Justice Frankfurter said: 


The mere fact that a confession was made while in the custody of the police 
does not render it inadmissible. 


But Mr. Justice Frankfurter in the Mallory case says: 


In order adequately to enforce the congressional requirement of prompt ar- 
raignment, it was deemed necessary to render inadmissible incriminating state- 
ments elicited from defendants during the period of unlawful detention— 
without a word charging brutality or third-degree methods or any of 
the facts that appeared in the McNabb case. 

Senator Butter. And also it may be pointed out that Mr. Justice 
Frankfurter was a member of the very Court that adopted this rule 
5 (a) with the knowledge that rule 5 (b) had been offered and rejected. 

Mr. Inzav. And I think it might also be pointed out that between 
the McNabb case and the Mallory case, there came in 1948 the case of 
Upshaw v. U. S., where the Supreme Court in a 5-to-4 decision almost 
overruled the McNabb case, and it was because of that that the police 
in the District of Columbia and other Federal officers, and also some 
of the Federal courts, thought that there was a rule of commonsense 
and good reasoning. 

Senator O’Manonry. In other words, Professor, are we not all 
human ? 

Mr. Inzav. Particularly, I think the Supreme Court, too. 

Mr. Chairman, if I may, I would like to just offer a conclusion here. 

It seems to me that in getting at police ane, you have to attack it 


on a fundamental basis. To outlaw confessions that will result in 
turning obviously guilty people loose is ineffective and unfair to the 
best public interest. 

You can practically eliminate automobile accidents on the highway, 
if you want, just by insisting that everybody have a governor on his 
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car prohibiting that car from going faster than 20 miles an hour. 
You can put a stop, practically speaking, to automobile fatalities. 

Senator O’Manoney. Let us not invade the jurisdiction of another 
committee. 

Mr. Inzpav. All right. But what you will do, Mr. Chairman, you 
have to pay a great price for that. I suggest that we are paying a 
great price for the Mallory rule, and it is not a rule that is in the best 
public interest, and there is a much better way of handling it. 

I suggest that this Willis bill, at least the first part—I am not 
speaking with reference to the second part here—certainly does that. 
It strikes a middle ground. 

Also, and with this statement I will conclude, it seems to me that 
individual rights are not something that can exist in a vacuum. We 
must have a stable society, a safe society. Otherwise, there will be 
no medium in which to exercise those rights. To have rights without 
safety of life, limb, and property, is a meaningless thing. 

Unless justice is accorded society as well as the accused, it is one- 
sided and, therefore, no justice at all. 

Senator Carroti. May I ask just 1 or 2 questions here ? 

Senator O’Manonry. Yes, indeed, Senator. 

Senator Carrott. When we think of the public interest, as we must, 
there are many guilty men who walk out of a courtroom because of 
illegal search and seizure ; do they not? 

Mr. Inpav. Yes, indeed. 

Senator Carrouy. There is a very strict constitutional rule on that, 
no matter how great the probative value of the evidence is. 

Mr. Inzav. It is not a constitutional rule, is it, Senator? It is an 
implementation of the constitutional rule by the United States Su- 
preme Court and by less than half of the States. I do not know what 
you said on Colorado. I forget how you stand on that. 

Senator Carrouy. They say evidence illegally acquired is illegally 
admissible. 

My point is this: It does not make any difference about the probative 
value of the evidence or whether the defendant walks out of the court- 
room. There is a standard setup, and if it is violated, the evidence 
goes out the window. 

Illegal search and seizure, no matter how important the evidence, 
the defendant or the public interest, if they violate the standard, out 
goes the defendant and out goes the evidence. 

Mr. Inzav. Senator, for my part, that is wrong. 

Senator Carrotit. You see, Mr. Chairman, this is very important. 
Here is a man with a great many years of experience, and I know many 
police officers and many experts in the police field who feel as he does 
that these exclusionary rules are wrong, but these standards have been 
set up for many years. 

Mr. Inpav. But, Senator, an exclusionary rule that way is not self. 
operating so far as improving police performance is concerned. Now 
let me cite you an example. This is without casting a reflection on 
the Chicago police, but New York police operate under the orthodox 
rule by which illegally seized evidence may be used. Chicago police 
do not. 

I do not think you can say that the Chicago police have a higher 
quality of performance than the New York police. The factor that 
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is really significant is whether you have a police department where 
you have honest civil-service administration, and factors of that sort, 
a minimization of political influence. 

You do not get this public protection merely because you have or 
ae do not have an exclusionary rule. And for my money, the New 
York rule—Justice Cardoza was the one who wrote the famous opinion 
in that case—is much to be preferred over the Federal exclusionary 
rule. 

Senator Carrot. Would you extend to the Federal police agencies 
of this Nation the right to illegal searches and seizures ¢ 

Mr. Inzav. No, not extend them that right, but I am saying this: If 
the evidence is illegally obtained and it is evidence of guilt, it ought 
to be usable against that guilty person. 

I think you can reform the police and change their practices by other 
means than turning an obviously guilty person loose, and right here 
in Washington, D. C., you have the Ward case, the garbage can case, 
the Court of Appeals of the District of Columbia establishing the 
sanctity of the garbage can. 

That particular case it seems to me is an outrage, the case where, 
because the police rooted in somebody’s garbage can and found evi- 
dence of narcotics, it was held to be an illegal search and seizure and, 
consequently, the narcotics peddler went free because the police found 
the evidence in the garbage can. 

Senator Carroti. We are talking about the general principle. 

Mr. Inzav. That illustrates the general principle. 

Senator Carrotu. Well, this is what we want to know about. 

Thank you very much. 

Senator O’Manoney. We are very much obliged to you, Professor. 

Mr. Inzav. Thank you, Mr. Chairman and gentlemen. 

Senator O’Manoney. The Chair would like to know if there are 
any other witnesses who are from out of town and who want to depart 
before the sun descends this cheery afternoon. 

Nobody rises. 

The gentleman at the table seems to be making motions as though 
he would like to be heard. 

Mr. Euruicu. I would like to be heard. 

Senator O’Manoney. Have you any ground on which to base your 
priority ? 

Mr. Ehrlich, we will hear you, but may I get a consideration out 
of that? 

Mr. Enruicn. Yes, sir. 

Senator O’Manoney. When I called upon you at the adjournment 
this morning you said you wanted 20 minutes. 

Mr. Enruicu. Yes, sir. 

Senator O’Manoney. Perhaps 10 would satisfy you. 

Mr. Enruicu. I will stick as close to 10 as I can. 

Senator O’Manoney. Thank you very much. 


STATEMENT OF MYRON EHRLICH, CHAIRMAN OF COMMITTEE OF 
CRIMINAL LAW OF THE DISTRICT OF COLUMBIA BAR 


Mr. Enrurcu. For the record, my name is Myron G. Ehrlich. I 
have been practicing law in the District of Columbia for 33 years 
and I believe in view of the fact that Senator Butler and Senator 
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O’Mahoney thought that what Congressman Keating said was so 
extraordinary and wonderful that I want to give you a little bit of 
background without indulging in self-serving declarations to indi- 
cate that I too know a little something about the Mallory case. 

I suppose that I have tried as many criminal cases as any lawyer 
practicing law in this city. I also have been a prosecutor. I am 
an the board of directors of the Bar Association of the District of 
Columbia, and for a number of years was chairman of the criminal 

rules and procedures committee of the District of Columbia Bar As- 
sociation, and so as not to exclude the United States Senate, about 5 
years ago I appeared as counsel for the minority in the Hurley- 
Chavez senatorial contest. 

As far as the House bill is concerned I am against it. I am against 
most of the things that Congressman Keating testified about here to- 
day, for the reasons that I believe it will put tthe United States Gov- 
ernment, No. 1, in the ridiculous position of having an officer having 
the permission ‘to hold a man to his heart’s content for the purpose of 
securing a confession and at the same time violating another act of 
Congress, which is known as rule 5 (a) of the Federal Rules of Crim- 
inal Procedure. 

Secondly, if you passed a bill similar to this House bill, you will 
undo everything that every Congress has ever done with reference 
to the arrest of a person as far as the United States authorities are 
concerned, because if a police enforcement official—and that goes for 
local police or so-called Federal police—can arrest a man and not 
be forced to take him someplace without unnecessary delay, that law- 
enforcement agent can keep that man forever, and there would not be 
anything anybody could do about it except it would be a violation of 
the Bill of Rights to the Constitution of the United States. 

Senator O’Mahoney, I heard you say something about the Bill of 
Rights. I know that you are not in favor of violating it, but let’s 
see how this would work as far as two classes of defendants are 
concerned. 

No. 1, a defendant with money enough to hire a lawyer, and No. 2, 
a defendant without funds. All of us know that the privilege of 
the writ of habeas corpus is contained in the body of the Constitution. 

We further know if we want to be practical about this that an 
officer who arrests a man, say if this bill does pass in the manner in 
which the House has passed it, and that man is taken to headquarters 
of some type, and he has money or his family secures a lawyer, if 
the defendant is charged with a violation of a statute he is entitled 
under the eighth amendment to bail immediately. 

If he isn’t charged, any lawyer worthy of his name can file a peti- 
tion for a writ of “habe: as corpus on the theory that he is not charged 
with an offense but is being held for the purpose of allegedly ex- 
tracting a confession and any court would have to let him out 
immediately. 

So how can it be said that a bill of this type, which gives a police 
officer the authority to hold a man, that that policeman does have 
that authority with or without the purpose of extracting a confes- 
sion without violating the Constitution of the United States, because 
it just cannot be done. 
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Now there are many, many constitutional rights that a defendant 
has which are embodied in rule 5. I think that many of the consti- 
tutional rights are codified by rule 5. 

For instance, the fifth amendment to the Constitution of the United 
States says to anybody that they do not have to be witnesses against 
themselves. 

The sixth amendment entitles him as I remember it to bail, I mean 
to the effective assistance of counsel. He is not required to make a 
statement, and so forth. 

The eighth amendment, I believe, refers to bail and the body of the 
Constitution to a writ of habeas corpus. 

Now you just cannot simply pass a bill and say to a police officer, 
“You arrest a man. We know you are violating another act of Con- 
gress but, brother, you just go ahead and do it. You violate that 
other act. You hold a man as long as you want. Don’t pay any 
attention to the writ of habeas corpus. Don’t pay any attention to 
the man’s right to bail. Don’t pay any attention to the effective 
assistance of counsel. Just hold him.” 

Now let’s get practical about this thing. Why does a police officer 
who— 

Senator O’Manoney. Would you point out the language in any 
bill before us which does what you say ¢ 

Mr. Enruicu. Yes, sir. This bill that we are talking about 

Senator O’Manoney. Point out the language. 

Mr. Enrutcu. May I have a copy of the bill, sir. 

Senator O’Manoney. Sure. I thought you were testifying about 
the bill. 

Mr. Enruicu. It says, “Evidence including statements and confes- 
sions otherwise admissible shall not be inadmissible solely because of 
delay in taking an arrested person before a commissioner or other 
officer empowered to commit persons charged with offenses against 
the laws of the United States.” 

All right, under this bill a police officer can arrest a man. Under 
this bill he can hold that man until he gets a confession. 

Senator O’Manoney. There is nothing in that bill that says so. 

Mr. Eurtuicu. There is nothing in this bill that stops him from 
doing it. 

Senator O’Manoney. What about rule 5 (a) ? 

Mr. Euruicn. Rule 5 (a), what about rule 5 (a) ? 

Senator O’Manoney. Rule 5 (a) is the rule of the Supreme Court. 

Mr. Enrticn. No; it isthe rule of this Congress. 

Senator O’Manoney. I beg your pardon, it was promulgated by the 
Supreme Court and was accepted by the Congress, but rule 5 (a) pro- 
vides for the detention without unnecessary delay. 

Mr. Euruicn. Yes, sir. 

Senator O’Manoney. Now it is the rule of the Supreme Court that 
does that. 

Mr. Euriicu. Now, suppose a police officer 








and I am not asking 


you the question, I am just making the statement—if a police officer 
arrests a man under any act of Congress such as this, he can say to 
the defendant, “Talk about rule 5 (a) all you please, but I am going 
to hold you.” 
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Now, what are you going to do to the police officer who does that ? 

Senator O’Manoney. That question is not before us. 

Mr. Euruicu. It must be before you when you are trying to pass 
legislation. 

‘Senator O’Manoney. Now, Mr. Ehrlich, out of your 33 years’ ex- 
perience I beg of you to pay attention to rule 5 5 (a). 

Mr. Enruicu. I know about rule 5 (a). 

Senator O’Manoney. Listen to this, 1 want the record to show this. 

An officer making an arrest under a warrant issued upon the complaint or 
any person making an arrest without a warrant shall take the arrested person 
without unnecessary delay before the nearest available commissioner or before 
any other nearby officer empowered to commit persons charged with offenses 
against the laws of the United States. 

Now, your whole argument is based upon the assumption that the 
word “unnecessary” does not appear. You are arguing that the 
Supreme Court rule says that the arresting officer shall take the 
arrested person without delay. 

Mr. Enruicu. No, sir. I am arguing just what the rule says. 

Senator O’Manoney. That is not what the Supreme Court says. 

Mr. Enruicu. I know what the Supreme Court says. It says “with- 
out unnecessary delay” means if you have a case against a man and 
you have probable cause, Mr. Police Officer, take him before a com- 
mitting magistrate. That is what the Supreme Court said, and there 
is not any question about that, sir, and that is all they said in that case, 
and if an officer has a case against a man, and he does not take him 
before a committing magistrate, when is he going to secure this con- 
fession we are talking about? 

He has got to hold him and not take him before a committing 
magistrate if he wants to get a confession. Otherwise he will never 
get it. 

Now if all we are talking about, if an officer is going to follow rule 
5 (a) as it is now, you do not need any legislation. Let him do it, as 
the Supreme Court of the United States said for him to do it. 

You arrest a man, take him before a committing magistrate. Now, 
if you have a case and it is based on probable cause, you have got 
enough to take him before a commissioner or a committing magistrate, 
take him right away. You do not have to hold him for any other 
person. 

Senator O’Manoney. You have completely mistaken the measure 
before us. You are misinterpreting it. Now, I am not going to stop 
you, but I am not going to interrupt you any more, but I want you to 
iknow that in my judgment you are talking about something that is not 
now before the committee. 

Senator Burier. May I make just one observation ? 

You allow for no flexibility whatsoever; is that your position ? 

Mr. Enrutcn. I allow the flexibility allowed by the Supreme Court. 

Senator Butter. I mean you would have no flexibility whatever. 
You arrest him, yet take him in and arraign him; is that your con- 
tention ? 

Mr. Enruicu. Yes, that is exactly it. 

Senator Butter. That is all I want to know. 
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Mr. Exruicu. And the reason for my contention is that you ought 
not to arrest a man unless you have probable cause for arresting him. 

Senator Butter. We are relying on rule 5 (a). 

Mr. Eneuicnu. Yes, sir. 

re Burier. And you are relying on some law prior to rule 
5 

i: Enurucw. No; lam relying on rule 5 (a). 

Senator Bururr. I just wanted to get your position. 

Mr. Enruicu. Yes, sir. I heard you ask, Senator, about these 90 
people that were arrested. You will get my position in this case be- 
cause I was in that case, and I brought it to the attention of the public. 

Now, what happened in that case was simply this. ‘Two young 
colored boys about 19 years old, and the police were given descriptions 
of them, allegedly committed a robbery by an assault, that is grabbing 
somebody or beating some waitress. 

Now, they went in a neighborhood, and they arrested 90 people, 65 
of whom were over 50 years of age, and they had no probable cause to 
arrest them, and when some of ‘these people remonstrated and said, 
“We will lose our jobs” they said, “Well, it is just too bad.” 

And nothing was done about it until some lawyers got busy, and 
then they released the defendants. 

Now when you are looking for 2 boys 19 years old, you ought not to 
arrest 65 people over 50 years old, and I know because I was one of the 
lawyers in that case. 

Senator Burier. I think the Chief admitted that that was an un- 
usual case. 

Mr. Enreticu. Yes, sir, but he admitted after it was brought to light. 
Nobody admitted it at that time. 

Senator Butter. We are not arguing that. That has nothing to do 
with this statute whatever. 

Mr. Enruicn. What I am arguing with reference to this statute is 
this: I do not believe that an officer ought to be permitted to arrest a 
man to make probable cause as a result of a confession, and that is what 
they would do under this statute, and they would do nothing else under 
this statute except that. 

Senator Butter. I did not want to get into an extended discussion. 
I wanted your position. You believe that there should be no flexibil- 
ity whatever. Ifa man should be arrested he should be immediately 
arraigned. P 

Mr. Euruicn. Yes, sir. 

Senator Butier. All right. 

Now we have got that on the record, that is all I want to know. 

Senator Carroti. Has the Senator from Maryland finished ? 

Senator Burter. Yes. 

Senator Carroti. As I understand the presentation of this witness, 
and reading again from rule 5 (a): 

“An officer making an arrest before a warrant issued’’—now this is 
a Federal arrest. This is a Federal rule. An arrest connotes prob- 
able cause. I think this is the point the witness is making, and a 
point I have been trying to make here, that the State police never need 
to have probable cause to arrest. 

Now, maybe they should under the Constitution, but through cus- 
tom and tradition they merely arrest for the purpose of interrogating, 
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eliciting information to justify the arrest and make a probable cause 
and then file the charge. 

Let’s forget about the District of Columbia because you and I are not 
in agreement on this. 

Let’s talk about the Federal police, Federal agencies. As I under- 
stand the Federal rule, a Federal arrest must be based upon probable 
cause ; is that your understanding of the law ? 

Mr. Euruicu. Yes. So must a local arrest by the local police. 

Senator Carroty. And is it your point that, under this bill, the 
police may arrest and elicit information in the form of a confession 
which is admissible even though the arrest and the detention is solely 
toelicit information? Does this do away with the concept of probable 
cause ? 

Mr. Euruicu. That is exactly my point, Senator, and there will be 
no question about it. There has not been any question about it in all 
the years since I have been practicing law, because there have been 
thousands of people eae and the so-called probable cause was 
made as a result of the confession extracted from the defendant who is 
taken to the police precinct or some other place of confinement. 

Senator Carro.u. Let’s shift away now from the Washington police 
for just a moment. They used the dragnet approach which was 
admitted here. There is no doubt that there was no probable cause. 
What they were doing was trying to clear up a criminal situation. 

Now will we extend the right to use the dragnet to the Federal 
police so that they can go out ‘and arrest seeking ‘information? This 
is my apprehension on this bill. Do we really want to give them the 
chance to interrogate without probable cause when all through Amer- 
ican history they have been required to have probable cause before they 
make an arrest ? 

Mr. Enrvicu. Senator, I agree with you 100 percent. That is not 
only what. will happen, and “despite the Mallory case that is what 
is happening now. The Mallory case never stopped it. The truth 
of it is rule 5 (a) was in existence. Mallory was taken to the Munici- 
pal Center here and the United States commissioner’s office was 
directly across the street where it is now in the courthouse, and they 
did not take him there for some 714 or 8 hours, or I think longer than 
that, and they did not take him there until after they had extracted a 
confession from him. 

Now, if they had probable cause to arrest him, as the Supreme Court 
indicates in its opinion, then they should have takem him over there 
and it would not have consumed more than 2 minutes and there would 
be nothing in the world to prevent them from questioning Mallory 
after he was arraigned to their heart’s content, and any confession 
he may have made after arraignment would have been admissible, 
and the reason they do not do those things is because they do not want 
a lawyer to talk to a defendant. 

Senator Carrot. Forgetting about common-law crimes of Wash- 
ington, D. C., do you have experience as a prosecutor or a defender 


in the other Federal courts aw ay from the common-law crimes of 
Washington, D.C. ? 


Mr. Enrtuicn. Well, we have many 


cases here that are made by 
Federal agents other than local police. 
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Senator Carroti. That is my point. I want to know, Do they fol- 
low the rule of probable cause in arrest ? 

Mr. Enruicu. They generally do. I mean, they seem to be more 
careful, in my opinion. They generally have a pretty good case when 
they arrest a man, and they certainly have probable cause in just 
about every case that I have known anything about, and when they 
arrest a man they immediately take him before a United States com- 
missioner, and that happens in just about every case that I know any- 
thing about so far as the Federal officers are concerned as distinguished 
from local police. 

Senator Carroti. Just one more point, Mr. Chairman, with refer- 
ence to habeus corpus. I am not sure about the Federal rule on this. 
At least in the State of Colorado, if the police apprehend a man on 
suspicion and hold him for 2, 3, 4, or 5 one the normal practice 
would be for the defense lawyer to go down to the captain of detec- 
tives and say, “I understand you have so-and-so in jail.” “Yes.” 
“Well, I want to talk to him.” 

Very often they will say, “We haven’t finished questioning.” Some- 
times they hold him 12, 20, or 24 hours until the attorney says, “If 
you don’t file a charge, I will run a writ of habeas corpus,” and if he 
runs the writ they have either got to fish or cut bait. 

The minute that the judge gets the writ and issues the writ, if it 
is a bailable offense—this is not in capital cases—he is released forth- 
with on bond. 

Ts that the rule here under the Federal law ? 

Mr. Enruicnu. Yes, sir. We have an old District of Columbia 
statute, going way back when we had a very small police force, which 
states that within 6 hours after a man is arrested by anybody below 
a lieutenant the arrest has to be reported to a lieutenant, and that 
statute is still on the statute books, so there used to be a procedure here 
whereby the officers would say without any legal authority that they 
were going to hold this man for 6 hours as they were entitled to hold 
him under the statute, which they were never entitled to do. 

Now I have had cases in which a man has been under arrest for 
20 minutes and I have sued on a writ of habeus corpus and it has 
been granted and I am frank enough to say that that gentleman paid 
me a fee and that is the reason I did it. 

Now there are many, many people arrested who cannot afford law- 
yers to sue for a writ of habeas corpus. 

Senator Butter. Mr. Ehrlich, may I ask a question ? 

Mr. Enruicn. Yes, sir. 

Senator Butter. If there is no flexibility and you feel that the 
accused should not be questioned prior to arraignment, wouldn’t that 
result in the inability of the police to ever question him ? 

Mr. Enuruicu. No, sir. 

Senator Butter. When could they question him thereafter ? 

Mr. Enruicn. Before a policeman arrests a man he can talk to that 
man to his heart’s content, and any admission or confession secured 
is admissible. 

Senator Burter. He cannot detain him unlawfully because then 
he is arrested. 

Mr. Enruicu. Senator, let me say as a practical thing what many 
police officers do today, they go to a man’s house and say, “Brother, 
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I want to talk to you about a matter,” and in 99 cases out of a hundred 
that prospective defendant at least will talk to him. That confession 
is admissible. 

Senator Butter. How about the other 10 percent who say, “I am 
not going to talk to you.” Then he says, “I am going to take you 
downtown.” Then he cannot ask him anything after he gets him 
downtown because he loses custody of him. When are they going to 
check his story? 

Mr. Enruicn. When are they going to check it? 

Senator Butter. Yes. 

Mr. Euruicu. They have no business taking him downtown unless 
they have probable cause for making the arrest. 

Senator Butter. It is assumed they have. 

Mr. Exnruicu. Have probable cause? 

Let’s put it in the record what “probable cause” means. It means 
facts known to the arresting officer. 

Senator Butter. Suppose somebody identified him, pointed out to 
the police saying there is the man that committed the crime. 

Mr. Enruicn. Then he does not have to talk to him. He has a 
prima facie case. 

Senator Butter. I know, but he wants to check that story. As the 
Chief testified here today, they had a thousand cases in the last 10 
years of clients of that kind, false reports. Don’t you think the 
police should have a right to check that. 

Mr. Exnruicu. They can check them out. 

Senator Butter. They cannot check it. The minute that man is 
arraigned they cannot talk to him, and you say they cannot talk to 
him before he is arraigned. 

Mr. Euruicu. Yes; they can talk to him before. They can talk to 
him after they arrest him on the way to the commissioner’s office. 
They certainly can. 

Senator O’Manoney. The Chair will interrupt here. I think we 
are dealing with irrelevant matters. It is a very common old saying, 
a man convinced against his will is of the same opinion sometime. 

We are not here to convince Mr. Ehrlich of any fancied opinion 
he may think that members of the committee hold or any real opinion. 
Mr. Ehrlich is here to testify with respect to this bill. 

Now frankly there is nothing in this bill that I can see that has 
anything in the world to do with probable cause. We are not dealing 
with probable cause. We are dealing with the admissibility of evi- 
dence, and I am going to rule, because more than 20 minutes have 
elapsed, Mr. Ehrlich, that we will give you 5 more minutes to deal 
with the subject matters of this bill. 

And let us not lead any more of the members of the committee off 
into these irrelevant discussions. 

Mr. Euruicn. I disagree with the chairman, which I believe that I 
have a constitutional right to do. 

Senator O’Manoney. Oh, and I will not arrest you for it. 

Mr. Enruicn. Thank you,sir. I think like Senator Carroll thinks, 
that this bill would permit the arrest of people 

Senator O’Manoney. Don’t tell me what Senator Carroll thinks. 
We will argue that out around the table. Testify to what you think. 

Mr. Euruicu. I believe that this bill will give police officers of every 
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description, as far as the Federal officers are concerned, the authority 
to make arrests without probable cause and to secure probable cause 
either from a confession made by a defendant or a prospective defend- 
ant or leads secured on admission made by a defendant or a pros- 
pective defendant, because I firmly believe that if a police oflicer 
has probable cause, which means simply in the language of the law 
facts known to the arresting officer, if he has that he has witnesses, 
and if he has witnesses he doesn’t have to, to make a case, have a 
confession. 

And I believe further that we ought not to permit defendants or 
prospective defendants to be held for the purpose of permitting police 
officers to extract confessions in order to make a case against that 
particular person. 

Senator O’Manonery. Thank you, Mr. Ehrlich. We are obliged to 
you for your testimony. 

Mr. Enruicnu. One further thing I wanted tosay. When you talked 
about the McNabb case and you said that it did not go up on a con- 
stitutional question, that the case does not hold that, Senator 
O’Mahoney, it did go to the Supreme Court on a constitutional basis 
and the Supreme Court said, “We do not have to consider the con- 
stitutional question because now we are going to make a rule of law 
that has nothing to do with the constitutional proposition.” 

And it says that in the McNabb opinion. 

Senator O’Manoney. Mr. Ferman. 


STATEMENT OF IRVING FERMAN, DIRECTOR, WASHINGTON 
OFFICE, AMERICAN CIVIL LIBERTIES UNION 


Mr. Ferman. My nameis Irving Ferman. Iam testifying in behalf 
of the American Civil Liberties Union as its Washington, D. C., 
director. 

The union is a nonpartisan organization, composed of some 40,000 
members, and devoted to the protection and promotion of personal 
liberty guaranteed principally by the United States Constitution. I 
am a member of the bar of the State of Louisiana. 

I would like to emphasize that the union, in our 38-year history, 
with its 23 affiliates throughout this country, has been concerned with 
hundreds of instances involving denial of due process. Thus, we 
bring to this hearing a significant expertness. 

Rule 5 (a), (b), (c) of the Federal Rules of Criminal Procedure, 
promulgated in 1946, provides that, subsequent to an arrest, a person, 
“without unnecessary delay,” must be taken before a United States 
commissioner at the preliminary hearing to be informed of (1) the 
charge against him, (2) his right to retain counsel, (3) his right to 
refuse to answer any question, and (4) his right to have a preliminary 
examination. 

Then, if it is determined at the preliminary hearing that there is 
evidence of probable cause to believe the person arrested committed 
an offense, he is held for trial. Otherwise, he is discharged from 
custody. If held, he has a right to bail. 

The rule 5 (a) requirement that the arrestee be brought without 
unnecessary delay before the nearest commissioner restates several 
specific Federal statutes previously adopted. 
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I do not believe that any witness this morning representing law- 
enforcement agencies, nor any person disagreeing with the Supreme 
Court in its MeNabb and Mallory opinions ; (318 U. S. 332 ; 354 U.S. 
449), would question the essential soundness and necessity of these 
provisions, if our criminal proceeding is to be compatible with civi- 
lized standards of procedure and evidence. 

These rules have deep roots in the constitutional guaranties pro- 
tecting all persons arrested and accused of criminal acts. These guar- 
anties are part of an experience, a history, and a tradition that are 
the distinguishing features that make us different and better than 
the Commuinst world. 

All that rule 5 means, therefore, must be protected not only con- 
ceptualistically, but in terms of everyday police practices. 

Our civil-liberty interest is not antagonistic to those professionally 
concerned with law enforcement. I think it is unfortunate that during 
the recent public debate, particularly in Washington, D. C., on the 
effect of the Mallory decision the charge has been made that those who 
favor the decision are insensitive to certain police problems. Let me 
say this isemphatically not so. 

Persons like myself, professionally concerned with civil liberties, 
as well as millions of others, are deeply aware that order is one side 
of the coin of freedom. We are aware that the proper functioning of 
a government based on law, not men, which insures freedom requires 
effective police enforcement. The policemen and the defender of 
liberty do not reflect antagonistic interest. 

The Supreme Court, responsible for the Federal judiciary main- 
taining fastidious regard for the highest principles of judicial admin- 
istration, has refused to ac cept practices which would mean less than 
the maintenance of these principles, even though the rights involved 
might continue to exist in theory. 

Accordingly, the Court has long excluded evidence obtained in vio- 
lation of the right against unreasonable searches and seizure. It has 
insisted, also, that, where a person cannot afford counsel, the court 
appoint counsel so that his right to counsel would not be diluted. 

The rule of the McNabb and Mallory cases applies this principle 
of judicial administration to prevent practices which can defeat basic 
constitutional guaranties of accused persons. 

Since the McNabb decision was handed down on March 1, 1948, 
Congress has considered on a number of occasions proposals provid- 
ing that statements or confessions or other evidence shall not be 
admissible solely because of delay in taking an arrested person before 
a commissioner or other judicial officer. Such is the leading proposal 
embodied in H. R. 11477, now before this committee. 

The ACLU has been opposed to such a proposal for the following 
reasons : 

1. It would nullify the statutory requirement of prompt arraign- 
ment by destroying its only effective sanction. 

Citing Nardone v. United States (308 U. S. 338, 340), it would 
aes. 
invite the very method outlawed by Congress as inconsistent with ethical stand- 
ards and destructive of personal liberty. 

3. It assumed that, after a suspect is arraigned, it is impossible for 
the police to question him legitimately for the purpose of obtaining a 
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voluntary confession. This assumption is untrue. The only effect, 
and the decisive one, of arraignment is to prevent the suspect from 
being held incommunicado, isolated from his friends and family, de- 
prived of his constitutional right to request admission to bail pending 
trial—all vital civil liberties. 

I would like now to direct my attention to the second part of H. R. 
11477, which provides that a person arrested must be advised by the 
police that he is not required to make a statement and that any state- 
ment made by him may be used against him. 

I submit that this provision does not safeguard significantly the 
person arrested from the evils of being kept incommunicado before 
arraignment. 

Such a requirement would not have any significance to the hardened 
criminal. He is usually well aware that he need not make a statement. 

Within the psychological context of the police precinct station, in- 
forming the iNiterate, the inexperienced, the uneducated—and, very 
often, the innocent person—that he need not make a statement hardly 
pasion him from the abuse to constitutional rights that attends being 

ept incommunicado. 

Many of the police feel that they should be able to detain suspects 
long enough to check immediately available facts and track down leads 
in order to obtain evidence with which to establish probable cause of 
commission of a crime. 

If the law-enforcement officials—the police and the prosecutors—feel 
the need of establishing, beyond possibility of any challenge, the legiti- 
macy of procedures for questioning suspects not involving the evil of 
incommunicado, let the claim for such need be the subject of a congres- 
sional scrutiny. 

If such needs seem justified, then careful rules could be worked out, 
and incorporated in the Federal Rules of Criminal Procedure, for the 
interrogation of prisoners while in the custody of police officers. We 
might very well give serious attention to the English rules promulgated 
in 1912 by the Court of King’s Bench, at the request of civil author- 
ities. They are usually referred to as the judges’ rules to govern the 
conduct of the police in interrogating suspect and prisoners. I could 
make available for this committee a copy of these rules. 

It should be pointed out that the judges’ rules are not considered 
rules of law, but are more in the nature of an advisory opinion. 
A confession obtained in violation of these rules is not automatically 
inadmissible. However, the English decisions on the point indicate 
that there is broad discretion to admit or exclude voluntary incrimi- 
nating statements made by a defendant in the course of, or as a result 
of, improper practices by the police. 

The major criterion employed by the court is whether the police 
misconduct was calculated to affect the trustworthiness of the incul- 
patory statements. 

I submit that legislatively changing the Mallory rule to provide that 
statements or confessions or other evidence shall not be admissible 
solely because of delay in arraignment is not a solution to the prob- 
lem of establishing legitimacy of police procedures for questioning sus- 
pects. This change would in no way change the Federal Rules of 
Criminal Procedure I cited before. 
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Many of the police officials who disagree with the McNabb-Mallory 
rule, and support a repeal of the judicial penalty, claim that the 
Mallory case and others leave them confused as to what they may or 
may not do in the arrest and questioning of suspects. They further 
claim they should have the right to detain suspects long enough to 
check immediately available facts and thereby trace down leads. And 
they claim that it is impractical to require them to delay arrest until 
evidence sufficient to show probable cause is gathered. 

It must be made clear that such repeal would make no change in 
the law involving arrest, detention, and arraignment. The police 
would not gain any new power they would not have under the 15- 
year-old McNabb-Mallory rule. The rule only involves admissibility 
of evidence at trial. 

It simply provides that if the police fail to comply with the present 
procedures for detention and preliminary hearing, evidence obtained 
from the defendant during the period of illegal detention is not ad- 
missible at the trial. 

Such repeal of the rule of complete exclusion of evidence obtained 
during illegal detention would result in the courts making a case-by- 
case examination of detention and questioning to determine whether 
elements of coercion were present. 

Accordingly, it would seem to the ACLU that such a result would 
leave the police with much less a sense of predictability in investi- 
gating for effective enforcement than they have now. 

Again, I urge for this committee’s consideration that repeal of 
the Mallory rule is not a problem of establishing legitimacy of police 
procedures for questioning suspects. 

And I would like further to point out that a most fundamental 
consideration underlying the problem before us which the Court 
alluded to in McNabb: 


Zeal in tracking down crime is not in itself an assurance of soberness of 
judgment. Disinterestedness in law enforcement does not alone prevent disre- 
gard of cherished liberties. Experience has therefore counseled that safeguards 
must be provided against the dangers of the overzealous as well as the despotic. 

Now, I would like to respond to some of the questions that have 
been raised in the hearing today. 

First, I think that we all agree, those of us who represent enforce- 
ment interests and those of us who are professionally concerned with 
civil liberties, on the fundamental protections involved in rule 5 (a), 
(b), and (c). We all agree that they involve and reflect basic consti- 
tutional guaranties. 

I think the central problem is, how do you enforce rule 5 (a), (b), 
(c) rules to be followed by the police? And this raises one of the 
most basic problems in a free society, especially when we strive to 
maintain it as a free society. That is, who is to police the policemen; 
who is to rule the rulers when they are given power ? 

I think that we have learned—and I guess it is one of the basic 
wisdoms of our society—that when we have that kind of a problem— 
that is, who is to rule the rulers ?—we institute the safeguard of checks 
and balances. That is basically what the Mallory decision means 
to me. 

It means that, unfortunately, we have to use the courts to enforce 
rule 5 (a), (b), and (c). We have got to use judicial sanction, 
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judicial penalties, in order to assure ourselves as a civilized society that 
rule 5 (a), (b), and (c) will be adhered to. The use of judicial 
sanction and judicial penalty is not new in our law. We use it in 
the area of coerced confessions. We use it to enforce police standards 
with reference tothe fourth amendment. 

Now, it is true that safeguards which involve the use of one branch 
of our Government looking down the throat of another branch of our 
Government, so to speak, is clumsy. It is a method that doesn’t make 
for efficiency, but as Justice Brandeis said, checks and balances, how- 
ever, do make for a free society in terms of guaranteeing particular 
rights. 

With reference to the police problem, I feel that if the police have 
any difficulty with rule 5 (a), (b), and (c)—and I think that the 
evidence today indicates that there might be some difficulty—I think 
that the only sensible alternative is not to argue against judicial sanc- 
tions or any sanctions. What we must argue is the rule itself, and I 
believe that it would be certainly a proper subject for congressional 
inquiry to determine whether it might be possible to question suspects 
before arraignment without involving the evils of incommunicado 
which threaten some basic constitutional guaranties. 

If that is the problem, then I submit, Mr. Chairman, let us discuss 
that problem. I don’t think that it makes any sense to argue “Yes, we 
believe in rule 5 (a), (b), and (c) but don’t institute any judicial 
a because we have difficulty in adhering to rule 5 (a), (b), and 

o)i” 

If that is the central question, let us have an inquiry into that possi- 
bility, by a congressional committee or by the rulemaking process 
discussed by Senator Carroll this morning. 

And I want to say that those of us who are professionally interested 
in civil liberties realize the necessity of law and order. Those of us 
who believe in liberty also realize that the other side of the coin of 
liberty is law and order. You cannot have freedom in a society unless 
you have law and order. 

Senator O’Manoney. May I ask you a question ? 

Mr. Ferman. Yes, Mr. Chairman. 

Senator O’Manonry. May a voluntary confession made by a pris- 
oner while under detention and before arraignment be admissible in 
his trial ? 

Mr. Ferman. If the detention amounts to an unnecessary delay, 
presumably the Mallory decision would apply, and it would not be 
admissible. 

Senator O’Manoney. Suppose it does not amount to an unnecessary 
delay ? 

Mr. Ferman. Then it would be admissible. 

Senator O’Manoney Then it would be admissible. 

Mr. Ferman. A threshold confession is admissible as I understand 
the law. 

Senator O’Manoney. And you have no objection to that sort of ad- 
missibility ? 

Mr. Ferman. No, I would not. 

Senator O’Manonry. Let me read the sentence which I read earlier 
from the McNabb case and ask your opinion about that: 


The mere fact that a confession was made while in the custody of the police 
does not render it inadmissible. 
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Is that a correct statement of the law as you see it? 

Mr. Ferman. Yes, I would say it is. 

Senator O’Manoney. Now, you will observe that that sentence has 
nothing to say about the length of time during which the defendant 
was in custody, and I ask that question because of the reply of Judge 
Holtzoff, who said: 

A great majority of the members of the advisory committee— 
which drew these Rules of Criminal Procedure— 


were of the opinion that failure to bring the prisoner before a committing magis- 
trate within a reasonable time should not be followed by such a drastic penalty 
as would prohibit the admission of any confession made during that period. 


Now, in his own words, this is the way he put it: 


It is, therefore, clear beyond peradventure of a doubt that it was the inten- 
tion of the Committee that rule 5 (a) should not be so construed as to exclude 
any voluntary confession or voluntary statement made by a prisoner during a 
period of detention in violation of rule 5 (a). 

I call your attention again to that. The period the prisoner was 
in custody was in violation of rule 5 (a); that is to say, the delay in 
arraignment was unnecessary. Even then Judge Holtzoff said that 
“a voluntary confession was intended to be admissible.” 

Do you agree with that, or do you challenge it? 

Mr. Ferman. No; I would challenge it, with all respect to Judge 
Holtzoff’s opinion. I do feel that there has to be mentioned in today’s 
hearings the fact that the Supreme Court has long assumed responsi- 
bility for the Federal judiciary maintaining a fastidious regard for 
the highest principles of judicial administration, and has refused prac- 
tices in the past whch would mean less than this fastidious regard. 
I don’t think the Supreme Court need be influenced by Judge Holtzoff’s 
remarks which reflect the deliberation of the Committee which wrote 
rule 5 (a), and which eliminated, as a matter of fact, in the debate 
a rule 5 (b) which would have instituted the Mallory-type rule. 

Senator O’Manonry. Now, the language of the bill which was 
passed by the House is very simple and clear. It says: 


Evidence including statements and confessions otherwise admissible shall not 
be inadmissible solely because of delay— 


Tt doesn’t say unreasonable delay or unnecessary delay, but— 
solely because of delay in taking an arrested person before a commissioner. 


Now, that means, to my mind, that the Court still retains the com- 
plete authority to deny the admission of a confession on other grounds. 

For example, on the ground that it was extorted by third-degree 
methods. 

Mr. Ferman. Or detention long enough to amount to a form of 
coercion. 

Senator O’Manoney. That is right. 

Mr. Ferman. But the effect of the Willis bill would be to eliminate 
toall intents and purposes the judicial sanction. 

What I am arguing—— 

Senator O’Manonry. Well, now, why ? 

Mr. Ferman. Because as I read the provision in the Willis bill, it 
would mean that a statement or a confession obtained during the 
period of detention short of a detention amounting to coercion would 
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not be inadmissible simply because of delay. This would mean, in 
Sa the Supreme Court cannot use its authority in enforcing rule 
5 (a). 

I submit to this committee that if there is a problem—and I think 
that there is evidence certainly in the testimony of the able United 
States attorney and the police chief that there might be a problem, a 
police problem in not being able to interrogate witnesses before 
arraignment—then let’s study that problem. 

Senator O’Manoney. You see, Mr. Ferman, I am asking this ques- 
tion of you because you are approaching this matter very intelli- 
gently and out of a long acquaintance with problems of this kind. 

The rule 5 (a) has nothing in the world to say about the admissi- 
bility of evidence of confessions or statements. 

Mr. Ferman. That is right, Mr. Chairman. 

Senator O’Manoney. It merely is a direction to the arresting officer 
to take a person before a committing magistrate without unnecessary 
delay. 

Mr. Ferman. That is right, Mr. Chairman. 

Senator O’Manoney. That is all. 

Mr. Ferman. And to respond to your 

Senator O’Manoney. Well, I hadn’t quite finishea. 

Mr. Ferman. Iam sorry. 

Senator O’Manoney. That is the rule of 5 (a). But in the Mallory 
case the Court was not dealing with the offense of the officers. It 
was saying that a confession obtained during the period of custody 
would be “inadmissible solely because of delay.” 

Mr. Ferman. That is right, and my 

Senator O’Manoney. Is that the rule which should be established 
for all cases? Should that interpretation of the Mallory case apply 
and be enforced by all trial courts hereafter? There may be con- 
fessions which were perfectly honest and correct, made within an 
hour, as Mr. Gasch testified this morning. 

Mr. Fermen. I say “Yes.” I say holding these confessions inad- 
missible is the only way that we could enforce rule 5 (a), and this 
suggests one of the most basic problems we have in a democracy, in 
trying torun a democracy efficiently. 

Senator O’Manoney. Now you are dealing with the subject be- 
fore us. 

Mr. Ferman. I remember very vividly one of the finest works 
which happened to be in the field of economics on the problem of 
freedom in our modern society written by Hayek, a small book called 
The Road to Serfdom. One of the most penetrating chapters in 
that book, written with a classic understanding of the problem of a 
free society, is entitled, “Who Is To Rule the Rulers?” If rule 5 
(a), (b), and (c) is to have any meaning we have got to be confronted 
with that problem. 

We in our democracy have long used the technique of checks and 
balances. Now no one could deny that having a court rule that state- 
ments and confessions under these circumstances inadmissible is crude 
and clumsy. However, that is the wisdom which has made America 
great, the wisdom in our checks and balances. 

And those who have lived with Government know that a system 
of checks and balances is not too efficient at times. And I say that 
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if there is a problem, to repeat—I hope I am not being presumptuous 
in repeating it—if there is a police problem with reference to rule 5 
(a), (b), and (c), in terms of the whole process, let us examine 
the problem and try to establish a process which would not involve 
the evils of incommunicado, but I do not think it is right to argue 
that we should not have any sanction because we cannot live with 
rule 5 (a), (b),and (c). 

Further, the fact that a person is arraigned does not preclude the 
questioning of a witness, and I would like to have that put into the 
record. 

The police could always go and question a person, and what is 
suggested in the necessity of questioning an arrested person before 
arraignment is to take advantage of che fact that he is incommuni- 
cado. I think those of us who believe deeply in our system realize 
that that is a practice that is intolerable to the standards of a civi- 
lized free society. 

Senator CarroLt. Would you yield right there at that point ? 

Mr. Ferman. Gladly, Senator. 

Senator Carro.i. In other words, the arrest should be followed by 
the arraignment immediately. But one of the difficulties as police 
officers see it with arraignment is that the commissioner or the judge, 
under the Constitution, has to inform him of his rights. At that 
period he becomes entitled to counsel. At that period he becomes 
entitled to know what his rights are, and he is warned by the com- 
missioner, under the law and under the Constitution; he is given a 
series of warnings about his statements. Is that not true ? 

Mr. Ferman. Yes. 

Senator Carroitu. He is told that any statement that he may make 
may be used against him. And this is the reason for the delay be- 
tween arrest and arraignment on the part of the enforcement 
agencies, mostly. 

Mr. Ferman. That is right, Senator Carroll. 

Senator Carrotu. May I ask one other thing here. You know I am 
not in agreement with your statement about State police operations. 
You have heard my discussion today with the Chief of Police on the 
police problems of a metropolitan area. 

Supposing we amended the Mallory rule along this line. I do not 
offer this as yet, because I am not sure of its constitutionality or of 
its legality. But supposing we amended this bill to read: 

In the trial of any person in the District Court for the District of Columbia 
for the commission of a serious offense cognizable at common law, evidence 
including statements and confessions otherwise admissible shall not be in- 
admissible solely because of delay in taking such person, following his arrest, 


before a commissioner or other officer empowered to commit persons charged 
with offenses against the laws of the United States and the District of Columbia. 


What I have done is take the very wording of the House bill and 
narrow its operation to the District of Columbia, because in my own 
experience as in the experience of the Chief of Police and of all the 
expert police witnesses, there is no question as to how they must 
operate at the State level. I am sorry to say that I think they have to 
do it, but this is a custom and a tradition of over a hundred years’ 
standing—they do not arrest on probable cause. They do interrogate 
before arraignment and the confessions so obtained are admissible. 
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Now I am saying we have got to be practical. This bill just went 
through the House the other day without a discussion of the basic 
principle. The basic question is the extension of the Federal police 
power, not the problems of the District of Columbia. 

Do you care to make any comment as to restricting this bill to ecom- 
mon-law crimes? The Mallory decision was on a crime of rape. 
These other things that the Chief spoke of—robberies, sluggings, and 
murder—they happen in a society, and society has to be ‘protected. 

Mr. Ferman. Of course, since Iam committed to a group, I cannot 
bring the voice of the group to bear. 

Senator Carroiy. Just your own personal opinion. 

Mr. Ferman. I should like to say, with all respect, Senator Carroll, 
I would not like to see an exception made of the District, because the 
District involves crimes of breaches of the peace, involving disorder, 
which create the problem. 

Most of the investigations which have been delegated to the Federal 
Bureau of Investigation are the crimes which do not involve this 
problem. Because of the very nature of their work, they do not need 
to interrogate witnesses as much as the District police have to. 

I would like to have an inquiry into the needs of the police, and 
possibly work out a system which would not involve the evils of in- 
communicado. And I think it is possible. 

We might follow the King’s Bench Rules in England, although 
<ngland does not have a form of judicial sanction when the King’s 
Bench Rules are not observed. However, England has other tradi- 
tions, too. England does not have a written constitution. 

Senator CarroLti. You recognize the distinction in arrest prac- 
tices between the Metropolitan police and the FBI and the Treasury. 
In the metropolitan area when you have got 800,000 people and the 
police must always be moving rapidly, it is not practical to use the 
highest standards. I am not talking about constitutionality, but 
practical police work demands that they move quickly, and they cannot 
really operate under the strict probable cause rule. 

Mr. Ferman. All I can say is what I said before, Senator. If a 
rule does not make sense, we must not say no sanction, no penalty. If 
the rule does not make sense, let us look into the r ule. 

Senator Carroti. What you are talking about is judicial sanction, 
if I understand you. When the Supreme Court ruled in its decision 
on the wiretapping case and said, “This evidence is not admissible,” 
that was a judicial sanction. 

Mr. Ferman. That is right. 

Senator Carroti. That was a standard. 

Mr. Ferman. That is right. 

Senator Carrorti. And the other standards we have set up, con- 
stitutional standards, double jeopardy, the right to trial by jury, 
these are constitutional safeguards plus judicial sanctions that are 
modified in many instances in State law. 

Mr. Ferman. That is right, Senator. 

Senator Carrott. What you are saying is that the Mallory rule 
in effect establishes a judicial standard, a sanction which must be 
observed between arrest and arraignment if the detention is for the 
unlawful purpose of eliciting information. 
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Mr. Ferman. And it is a sanction similar to the type which has been 
imposed by the courts for a long, long time in our Republic. 

Senator CarroLL. We will discuss that later on. 

Mr. Ferman. Thank you. 

Senator O’Manoney. Perhaps the Chair can properly interrupt here 
to say that Mr. Charles Slayman is present. He is the attorney for 
the subcommittee of this Committee on Constitutional Rights, headed 
by Senator Hennings, of Missouri. 

Mr. Slayman, that subcommittee did conduct a survey of the entire 
country, did it not ? 

Mr. StayMan. Yes, Mr. Chairman, in connection with our hearings 
this spring on the subject of confessions in police detention. In ac- 
cordance with the Senate resolution authorizing our activities for this 
year, the question arose as to the effect of the Mallory decision in the 
other Federal districts of the United States, and those 4 or 5 outside 
the continental limits. 

I made an inquiry of all the United States attorneys, and Mr. Gasch 
submitted in summary form cases in the Federal District Court. for 
the District of Columbia and the circuit court of appeals which were 
not being argued. He refrained from discussing the cases that were 
being argued, on the basis that it would avoid public reference prior 
toa decision. 

And then the Criminal Division of the Department of Justice sum- 
marized the United States attorneys’ replies and that has been pre- 
pared in mimeographed form. 

Senator O’Manonry. If you will now present that to the stenog- 
rapher, we will enter this report, this summary, in our record. It deals 
with the subject matter that is engrossing the attention of the Senator 
from Colorado. 

(The documents referred to follow :) 


ASSISTANT ATTORNEY GENERAL 
CRIMINAL DIVISION 
DEPARTMENT OF JUSTICE 


WASHINGTON 
CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, Washington, D. C. 


DEAR Mr. SLAYMAN: All but one of the United States attorneys in continental 
United States have now submitted to us the information requested in your letters 
to them of February 20, 1958, as to cases involving the applicability of Mallory v. 
United States (354 U. 8.449). The single exception is the United States attorney 
for the district of Nevada, and we assume that the reason we have not heard 
from him is that he has had no such cases. We have condensed and compiled 
this information in the form of the enclosed table and are pleased to submit it to 
you. The United States attorney for the District of Columbia, in whose juris- 
diction by far the greatest number of cases involving the admissibility of con- 
fessions have arisen, has himself tabulated the information for his district and 
a copy of his report is enclosed. 

As requested in your letter of February 19, 1958, I also enclose a list of reported 

‘ases in which questions regarding the admissibility of confessions were raised. 
This list covers the period from July 1, 1956. 

Sincerely, 
MALCOLM ANDERSON, 
Assistant Attorney General. 
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UNITED STATES DEPARTMENT OF JUSTICE 
OFFICE OF THE UNITED STATES ATTORNEY 
DISTRICT OF COLUMBIA 


WASHINGTON, D. C., February 26, 1958. 
Hon. Rurvus D. McLean, 
Acting Assistant Attorney General, 
Criminal Division, 
Department of Justice, Washington, D. C. 


Dear Mr. McLEAN: Your teletype of February 26, 1958, regarding Mr. Slayman’s 
request for listing of cases applying the Mallory case rule is acknowledged. 

I forward herewith two copies each of our listings of such cases in the district 
court and the court of appeals of this circuit. 

The court of appeals case listing does not include cases pending argument or 
decision in that court. This omission is to avoid public reference to such cases 
prior to decision. 

Sincerely yours, 


Oxtver GASCH, 
United States Attorney. 
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Unirep States SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 


February 19, 1958. 
Hon. 


United States Attorney. 


Dear Str: The Senate Subcommittee on Constitutional Rights is studying 
confessions and police detention. 

Please furnish us the following information: Numbers of cases and individual 
citations on Federal criminal prosecutions in your district : 

1. Involving an application of Mallory v. U. S. (354 U. S. 449 (1957) ). 

2. Admitting confessions in evidence. 

8. Excluding alleged confessions. 

Sincerely, 


——., Chief Counsel. 

Senator Carrott. Do you have a quick conclusion as to what 
reported in this report? 

Mr. Stayman. Mr, Chairman, Senator Carroll has asked me for a 
conclusion. 

Senator Carro.u. A brief one. 

Mr. Starman. A brief conclusion. 

The summary of the Justice Department I feel is accurate, of the 
replies which were given to me. The conclusion to be drawn is that 
which Mr. Gasch draws—that this is primarily a problem of crimes 
of violence in the District of Columbia, and that United States 
attorneys in other districts feel in the main they do not have any 
problem whatsoever. 

Now in certain specific cases, the question has arisen, and it is dis- 
cussed in that summary. 

Senator O’Manoney. Will you be good enough to see that copies 
of the mimeographed statement may be made “available to all the 
members of this subcommittee ? 

Mr. Starman. Yes, sir. 

Mr. Ferman. I would just make one last comment, very, very briefly. 

I think in terms of the police interest, that if we revert to the pre- 
Mallory rule, pre-McNabb rule, where a confession can only be inad- 
missible if there was coercion or force used, then I think the police 
would be in a position of having less predict ability as to what their 
future case would be in terms of not knowing whether or not case by 
case the detention is long enough to amount to coercion, and I think 
that the police would be, as a matter of fact, perhaps in a worse posi- 
tion under a pre-McNabb-Mallory rule than they would be presently, 
where I think their predictability is a little greater. 

Thank you, Mr. Chairman. 

Senator O’Manoney. Thank you. We appreciate your presence 
here. 

Father Snee, are you ready to come forward ? 

Reverend Sner. Always ready, Senator. 

Senator O’Manoney. Before you begin, Father, let me read the 
names which remain upon ~ list : 

Mr. De Long Harris; Mr. James E. Hogan; Mr. Nicholas Chase; 
Dr. Paul Cooke; Mr. Belford Lawson; Mr. George L. Hart; and Mr. 
James Laughlin. 

Are all of these persons whose names I have read present in the 
room? We have got them all here, I think. 
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It is now 20 minutes after 5. Do you think we can cooperate with 
one another now and hear all of the remaining witnesses ? 

Mr. Lavenuin. I would rather, speaking for myself, Senator, go 
over to another day. You know how it is to argue a case late in the 
day when the judge is out of sorts. 

Senator O’Manoney. There is nobody out of sorts here. 

Mr. Laveuuin. I would rather we would have it the first thing in 
the morning. You will be in a much better mood in the morning. 

Senator O’Manoney. The full Committee on the Judiciary meets 
tomorrow. 

Mr. Lavuenuiy. Of course, I am willing to remain. I have nothing 
to do but go to the ball game at 8: 15, but I prefer if it could be another 
day, Senator. 

Senator O’Manonry. Senator Morse, who has introduced a bill 
which is before the committee, and which was the subject of this hear- 
ing, was unable to be present today, and I have to fix a date to hear 
him, and I will be very glad to notify you of that date and have you 
brought in, I mean have you voluntarily come. 

Will you give your name to the attorney here ? 

Mr. Lavenuin. If I am the only one who is going to be held in 
abeyance, I would prefer to go forward this evening, Senator. 

Senator O’Manoney. I will see if we can hurry it up. 

Go ahead, Father. 


STATEMENT OF REV. JOSEPH SNEE, S. M., PROFESSOR OF CON- 
STITUTIONAL LAW, GEORGETOWN UNIVERSITY LAW CENTER, 
WASHINGTON, D. C. 


Reverend Sner. I am Joseph Snee, professor of law at Georgetown 
Law School, constitutional law, and a member of the bar of the Dis- 
trict of Columbia. 

I shall be very brief. Coming, as I am, as the caboose on the train, 
I find a good deal of the things I had to say have been said before, 
and much better than I could have said them. 

There are 1 or 2 points I think possibly might be recalled to mind in 
putting this problem in perspective. 

As I see it, there are two problems here. One is how long may the 
police hold a man before arraignment; and secondly, what are we 
going to doif they hold him too long? 

The first problem, the first question, how long may they hold him, 
has been answered in rule 5 (a), which has the stature of a statute 
because of its approval by the Congress in 1946, and that places an 
obligation by law upon the police officer to take him before the com- 
missioner or other arraigning magistrate without unnecessary delay. 

Now the two questions here are: Why did Congress approve this 
particular rule; what was the purpose to be served? And, secondly, 
why did the police object to it ? 

Why do they approve of the rule? 

It seems to me that you can find any number of reasons. If there 
was no probable cause for his arrest, that would rapidly be determined 
by the committing magistrate and he would be set free, either by the 
committing magistrate or, if he is not brought before him, then by 
the process of habeas corpus. 
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Secondly, they would bring him before the committing magistrate 
in order that he might be admitted to bail as soon as possible, in bail- 
able offenses. 

Thirdly and most important, this provides for the shortest possible 
time in which he is left, and I say this word with apologies to Mr. 
Gasch and Chief Murray, in which he is left at the mercy of the police 
without the benefit of counsel, without being warned of his constitu- 
tional rights, and particularly his right against self-incrimination. 

Why do the police object to rule 5 (a), or to bringing him immedi- 
ately before the magistrate ? 

One ground may be that they do not have probable cause, in which 
case they should not have made the arrest. 

Secondly, they hope to establish probable cause or get a case against 
the man over and above probable cause, to establish proof by confes- 
sion or other means over and above a prima facie case. 

Why don’t they want to take him before the committing magistrate ? 
I think in the hearings before the Subcommittee on Constitutional 
Rights, the cat was somewhat let out of the bag by Mr. Scott, who I 
believe is the Deputy Chief of Police, who said, “As soon as you do 
this, you are going to have a lawyer in the case. He is going to be 
warned of his rights and he won’t say anything.” 

Well, that is rather conclusive proof, I think, of why the police do 
not want it. And I think they are quite correct, as soon as he is warned 
of his rights he is not going to say anything. As soon as he is interro- 
gated by the magistrate or consults a lawyer, he is going to be warned 
of those rights, and is not going to incriminate himself. 

The second question is: What are we going to do if the police hold 
him illegally ? 

We have this rule 5 (a), which has the approval of the Congress, 
and states a very definite congressional intent. The Congress did not 
put any teeth intoit. It isa law without a sanction. 

The Supreme Court has put a sanction into this rule 5 (a). They 
said if a man is held with unnecessary delay, the confession which he 
makes during that period will be inadmissible. 

If this is done as a means of disciplining the police so that it includes 
even threshold confessions, I would say it was an unwarranted judicial 
interference with the executive. They should not hold a club over 
the police department, say, “You have been bad boys and therefore, 
even though this confession is otherwise admissible, we are not.going to 
admit it.” 

I am leaving aside any question of voluntariness or coercion, trust- 
worthiness. But if the man has been held illegally precisely for the 
purpose of extracting this confession which otherwise they would not 

t from him, then I think in the Mallory decision, as in McNabb, the 
orctin Court has followed a long line of cases which has refused to 
allow a police officer to come into court and profit by his own illegal act, 
and do more than that, make the court a party to this sordid business. 

That goes back as far as the Weeks case in 1914, I believe, where 
they said, “You may act illegally, but when you do, don’t ask us to 
share in the work you are doing.” 

Inadmissibility of evidence obtained in violation of the fourth 
amendment, the inadmissibility of evidence obtained illegally or in 
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violation of section 605 of the Federal Communications Act of 1934, 
they said, “Don’t make us a part of this.” 

The same thing is true, I think, in the Mallory case. 

Now what happens if the Mallory decision stands? It means this: 
that the police are going to have to establish their case without violat- 
ing, by indirection, the prisoner’s right against self-incrimination. 

I say by indirection because if he were warned, he would know he 
did not have tospeak. They donot warn him. They hold him without 

yvarning, in the hope that he will speak; not exercise a right which 
he has but which he is unaware of. 

The proposed legislation, the most acceptable of the bills is, to my 
mind, the House bill, because it does provide some protection against 
inadvertent loss through self-incrimination. 

It does, however, raise, I think, a very serious problem, in two ways: 

First, the Congress would be saying to the court, “You must dirty 
your hands.” This is not a question merely of the admissibility of 
evidence as evidence. It is a question of the judicial administration 
of the judicial system, and that has been traditionally left to the 
judiciary. They have set their own norms, not with regard to the 
admissibility of evidence parti¢ularly; that can be changed by Con- 
gress. But to tell them, “You must, no matter how repugnant it is 
to your sense of justice, you must dirty your hands with this dirty 
linen brought in by the executive department,” is another thing. 

And I find some difficulty there, Senator, regarding the separation of 
powers, whether Congress might have the authority to do this. As I 
say, it is a question over and above the mere admissibility of evidence. 

Secondly, the Supreme Court has been the only body which has 
placed any teeth in this rule 5 (a), important as it is for the protection 
of so many rights, and by passing this legislation Congress would be 
placed in the rather unenviable position of taking these teeth out which 
have been placed there by the Supreme Court, without at the same 
time bestirring itself to impose any legislative sanctions. 

Senator O’Manonery. How did the Supreme Court place teeth in 
the rule / 

Reverend Sner. Well, to this extent, Senator: that every police 
officer knows now that he must step warily, that he cannot blithely dis- 
regard this rule and expect to win his case. 

Senator O’Manonery. But how did the Supreme Court put teeth in 
the rule / 

Reverend Snr. By saying that the evidence is inadmissible. 

Senator O’Manoney. By the Mallory decision ? 

Reverend Snee. By the Mallory decision. 

Senator O’Manoney. Not by changing the rule ? 

Reverend Sneg. Not by changing the rule. 

Senator O’Manonry. The rule as it stands says nothing about ad- 
missibility of evidence. 

Reverend Sneeze. No. The rule as it stands says police officers shall 
not delay unnecessarily. ‘That was the congressional intent. 

Senator O’Manoney. That was what ? 

Reverend Snes. The congressional intent of the rule. 

Senator O’Manoney. It was the Supreme Court’s intent. 

Reverend Sner. Also, the Supreme Court gave practical effect to 
that congressional intent by 
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Senator O’Manonry. But the Supreme Court acted first. 

Reverend Sner. Oh, yes. You mean as far as the rule is concerned ? 
Yes, sir. 

Senator O’Manonery. The Supreme Court drew the rule. 

Reverend Snee. True. 

Senator O’Manonery. The Congress by statute authorized the Court 
to make the rule. 

Reverend Snez. And accepted it. 

Senator O’Manonry. And then accepted it. But the rule 5 (a) is 
not in any sense a statutory enactment of C Congress. 

Reverend Snez. No. 

Senator O’Manoney. It is just an acceptance without objection. 

Now if it be that to draw t ives rules the Supreme Court sought and 
obtained the consent of Congress, then Congress has a part to play, and 
as it is clear from the McNabb e: ase, even in that case where police pro- 
cedures amounting almost to the third degree were used, the Court 
nevertheless said that there was nothing to prevent the admission of 
statements. 

Reverend Sner. Except their own supervision over the lower Fed- 
eral courts. 

Senator O’Manonry. Allright. But here we have a decision in the 
District Court of Appeals handed down by Justice Reed, acting as 

spokesman for a division of the court, placing a different interpreta- 
tion on the Mallory case from that for which some of the witnesses 
here are contending. 

Reverend Sner. Wasn’t that difference, Senator, with regard to 
what constituted an unnecessary delay / 

Senator O’Manoney. Of course. That is the heart of the thing. 
That is the heart of the problem. 

Reverend Snee. It seems to me, then, the question, as Mr. Ferman 
stated it, if that is the question, what constitutes an unnecessary delay, 
that should be spelled out in legislation supplementing rule 5 (a). 

The pending legislation does not spell that out. It does not say 
what is or is not an unnecessary delay. It merely removes the sanction 

which is now placed upon this indefinite “unnecessary delay. 

That is all I have to say unless there are questions. 

I might add, by the way, one point, Senator. There has been fre- 
quent reference to the British practice. I discussed this with the 
Director of Public Prosecutions 2 years ago, and they managed quite 
well, even in large metropolitan areas suc ch as London, without such 
questioning by the police prior toa rraignment. 

Thank you very much, sir. 

Senator O’Manoney. Thank you very much. 

Senator Carroty. May I ask this question about rule 5 (a) and 
unnecessary delay before you leave. 

Do you agree that the Supreme Court has established now, as a rule 
of evidence, a judicial sanction, which is now binding upon Federal 
police agencies with reference to admissibility of confessions where the 
detention is illegal ? 

Reverend Sner. I would say it is a rule of evidence in a very wide 
sense. It certainly excludes the evidence, not so much as a rule of 
evidence, but simply because the Court does not want to be concerned 
with this. 
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And that is where I think it falls into a different category than 
other exclusionary rules, such as privileges. It is simply that the 
Court just does not want to handle this type of thing. 

So it is rather a rule of judicial administration w which might broadly 
be called a rule of evidence. 

Senator Carro.ti. As a matter of fact, the Supreme Court said in 
the McNabb case, and I am reading from page 341, for the record: 

In the exercise of its supervisory authority over the administration of crim- 
inal justice in the Federal courts, this Court has from the very beginning of its 
history formulated rules of evidence to be applied in Federal criminal prose- 
cutions. 

Of course, there are a number of citations under that statement. 
And it says: 

In formulating such rules of evidence for Federal criminal trials, this Court 
has been guided by considerations of justice not limited to the strict canons of 
evidentiary relevance. 

That brings us back again to the question that they have established 
in the Hall Hire case—I think the preceding witness talked about 
judicial sanction—have established a rule of conduct which is to 
govern the Federal police in future cases. 

Senator O’Manoney. Thank you very much, Father Snee. 

Mr. Harris, will you come forward ? 


STATEMENT OF DE LONG HARRIS, PRESIDENT, WASHINGTON BAR 
ASSOCIATION 


Mr. Harris. My name is De Long Harris. I have been engaged in 
the pr actice of law in the District of Columbia for 14 years, and my 
practice has been largely criminal. I am president of the Washington 
Bar Association, and I appear on behalf of the Washington “Bar 
Association. 

It is our impression that this proposed legislation is designed to 
modify the law relative to the effect of a failure to arraign an arrested 
person promptly and without unnecessary delay after the arrest. The 
Supreme Court in its recent Mallory decision (Mallory v. United 
States, 354 U. S. 449; 1 L. Ed. 2d, 1479) undertook to treat of the 
effect of an unreasonable delay in arraigning a suspect when it ap- 
peared that there was no valid reason for delay and where during the 
delay the suspect was subjected to lengthy interrogation and to a lie- 
detector test. The Supreme Court in the Mallory opinion stated 
simply : 

The case calls for the proper application of rule 5 (a) of the Federal Rules 
of Criminal Procedure, promulgated in 1946 (327 U. S. 821). That rule pro- 
vides : 

‘(a) APPEARANCE BEFORE THE COMMISSIONER. An officer making an arrest 
under a warrant issued upon a complaint or any person making an arrest with- 
out a warrant shall take the arrested person without unnecessary delay before 
the nearest available commissioner or before any other nearby officer em- 
powered to commit persons charged with offenses against the laws of the United 
States. When a person arrested without a warrant is brought before a com- 
missioner or other officer, a complaint shall be filed forthwith.” 


The Court then discussed the statutory and judicial antecedents 
used as guides in the anphoeiien of rule 5 (a) including McNabb v. 


United States (318 U.S. 332). In the Mallory opinion we are told 
that in McNabb: 
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In order to adequately enforce the congressional requirement of prompt ar- 
raignment, it was deemed necessary to render inadmissible incriminating state- 

ments elicited from defendants during a period of unlawful detention. 

It is believed that the many bills introduced in this session of Con- 

ess aimed at the emasculation of the law as set forth in Mallory 

ave been so introduced without consideration of the real and basic 
holding in Mallory and in disregard of the true purpose of that de- 
cision. 

The Mallory decision recognizes the intent of rule 5 (a) of the 
Federal Rules of Criminal Procedure which requires the prompt 
arraignment of the suspect : 

It aims to avoid all the evil implication of secret interrogation of persons 
accused of crime. 

Further, it protects the innocent and law-abiding citizen from. being 
held for unreasonable lengths of time who has been arrested without 
probable cause in the first instance but merely upon bare suspicion 
and who, in many instances, has been arrested merely for the purpose 
of seeking information concerning the crime being investigated and 
for the purpose of obtaining leads as to other possible suspects. 

If the Congress was right in requiring that the arrested citizen be 
promptly arraigned, and if rule 5 (a) of the Federal Rules of Crimi- 
nal Procedure is a rule good for citizens in general, then there should 
be some method of enforcing the rule. No civil or criminal sanctions 
can be invoked against the peace officer or official who willfully and 
deliberately violates the law as set forth in rule 5 (a). 

The Supreme Court, therefore, by the promulgation of a rule of 
evidence, seeks to enforce rule 5 (a) by the assessment of a penalty 
against the Government in instances where this law has been violated. 
That penalty is simply the refusal to admit into evidence statements 
or confessions obtained during the period of unlawful detention with- 
out regard to coercion or lack of coercion. 

All that the Supreme Court is saying in this regard is this: Rule 
5 (a) provides for the arraignment of arrested citizens without un- 
necessary delay. This is the law. Unfortunately there is no means 
of enforcing this rule. Because unnecessary delays invite and en- 
courage extensive, unwarranted, and secret interrogation of arrested 
citizens and possible employment of “third degree” methods of obtain- 
ing information and confessions, we have devised a rule of evidence 
that will not only discourage the violation of the law contained in 
rule 5 (a) by police officers but will, indeed, effectively remove the 
reason for such unnecessary delay—that is, the desire to delay arraign- 
ment while a confession is extracted. This rule of evidence is quite 
simple and most effective: If officers fail to cause the suspect to be 
promptly arraigned, statements or confessions obtained during the 
period of unnecessary delay may not be used in evidence against the 
suspect. The rule is enforced through the penalty. 

In Mallory the Supreme Court says this to the = ace officer 

(1) You must not arrest a citizen without probable cause ton his 
arrest in the first instance. 

(2) If you have arrested a citizen upon what you believe to be 

robable cause, take him promptly before a committing magistrate, 
judge, or commissioner who, under our system of jur isprudene e, will 
judicially determine if there is, in fact, probable cause. If you are 
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correct in your original assumption, the citizen will be held and bail 
bond fixed. If you are not correct, the citizen will be released. 

(3) If you have arrested a citizen without probable cause, you 
have no right to hold him for the purpose of questioning concerning 
your suspicions and if, by chance, you are correct in your suspicions 
and after a long delay before arraignment the defendant confesses 
his guilt, you will have thwarted your own purpose, for you will then 
be unable to use the confession in evidence ‘ against the defendant upon 
his trial for the offense. 

The effect of that directive by the Supreme Court to the peace officer, 
once he understands it and as soon as his superiors cease complaining 
that they are hampered in law enforcement by Mallory, will be to 
compel him to employ more efficient methods of crime detection. The 
peace officer will realize that where a crime has been committed and 
he has suspicions concerning possibly a dozen persons but no probable 

cause to charge any single one of the dozen with having committed the 
come he can no longer arrest all 12 of the citizens without probable 
cause and for the purpose of questioning them at length and by that 
method derive his probable cause against 1 of them—or, possibly with 
the result that the whole 12 have been arrested in vain—but he must 
seek to discover some individual together with sufficient evidence of 
his guilt to constitute probable cause before making any arrest. 

Many persons have erroneously interpreted Mallory to hold that 
a confession or statement obtained during a long delay before arraign- 
ment is presumed to be involuntary. Nothmg “could be further from 
the truth. Under Mallory whether or not a confession or statement 
is involuntary or coerced is not germane to the issue. 

Mallory does not say that such statements or confessions are pre- 
sumed to be involuntary. That decision merely holds that as a rule 
of evidence and as a means of enforcing the prompt arraignment re- 
quirement of rule 5 (a) of the Federal Fules of Criminal Procedure, a 
confession obtained during the period of unnecessary delay before 
arraignment is inadmissible. 

The question as to whether or not such statement or confession is 
voluntary or not is closed and of no importance. Such statement or 
confession is not admissible as a rule of evidence whether involuntary 
or voluntary. 

In order to enforce the fourth and fifth amendments to the Consti- 
tution, the Supreme Court for one the Federal exclusionary rule 
in Weeks v. United States (232 U.S. 383 (1914)). The purpose of 
that rule is: 


To remove the temptation to ignore constitutional restraints on search and 

seizure, evidence obtained in violation thereof is made inadmissible against an 
accused in Federal Courts. 
Although the rule as set forth in Weeks case was at the time of its 
promulgation contrary to the law in effect in most of the States and 
although the Supreme Court has itself said that the Weeks doctrine 
is not a command of the fourth amendment but is a yom ally created 
rule of evidence which Congress could overrule, Congress has not 
overruled the Weeks doctrine during the now 44 years that it has 
governed the law of search and seizure in Federal courts. 

During these 44 years the enforcement of Federal criminal law has 
not been hampered thereby. And today, as at all times since 1914, 

31812—58——8 








110 ADMISSION OF EVIDENCE 


we must look to the courts to determine what is a reasonable search and 
what is an unreasonable search under amendments 1V and V. Noone 
can deny that the courts have done a most effective job in this regard. 

If the United States has for the past 44 years relied upon the judi- 
cially created rule of evidence that was first set forth in the Weeks case 
for the enforcement of the rights of citizens under the fourth and 
fifth amendments without legislation to circumscribe, define, modify, 
or emasculate its provisions, without any hampering of law enforce- 
ment, and without any general failure to bring criminals to justice, it 
seems to me that, since the provisions of the fourth amendment have 
keen enforced for 44 years by the rule rendering inadmissible evidence 
seized in violation of the fourth amendment, certainly, rule 5 (a) of 
the Federal Rules of Criminal Procedure could be enforced by this 
very similar judicially created rule of evidence as set forth in the 
Mallory decision. This could be accomplished without legislation to 
circumscribe, define, modify, or emasculate its provisions. a sincerely 
believe that this will not result in any hampering of law-enforcement 
officials who desire to proceed in a lawful fashion, nor will it result in 
an inability of the police to bring criminals to justice as heretofore. 

Mallory was decided June 24, 1957. In the some 8 months since the 
law as set forth in that decision has been in effect, there has been 
nothing in the records of the Police Department in the District of Co- 
lumbia to indicate that policemen have been hindered in their job of 
causing the legal arrests and convictions of criminals. 

Perhaps the job of the policeman has been made not as easy as it was 
before, but, on the other hand, it is, perhaps, also true that great num- 
bers of citizens have been spared the inconvenience, humiliation, and 
chagrin of having been unlawfully arrested and having been unlaw- 
fully detained for varying lengths of time while being interrogated 
extensively concerning crimes that they did not commit. 

The majority of the persons complaining of the Mallory decision 
are policemen. The policemen do not admit it, but what they really 
desire is a right to arrest citizens without pr obable cause and without 
penalty of any sort. 

If we interpret the fourth amendment to mean that a citizen may 
not be arrested without probable cause, why should we accede to the 
demands of policemen who, for all intents and purposes, really seek 
to violate the constitutional command? The legislation sought will 
implement the desire of policemen to arrest without probable “aUse. 

Prior to the Mallory decision, in the District of Columbia a very 
large percentage of all arrests were arrests made on the so-called 
charge of investigation. Since there is no such crime and no such 
charge known to the law, naturally, all of these arrests for investiga- 
tion were illegal arrests. 

In other words, many policemen follow the policy of arresting first 
and investigating later. Seems, to me, it should be the other way 
around. Now, because to some limited extent Mallory compels police- 
men to investigate first and arrest later upon the basis of the investi- 
gation, the policemen complain that they are hindered in the per- 
formance of their duty. This is not so. Officers can do their duty 
just as effectively under Mallory as before. There can be no doubt, 
however, that they must work a bit harder and, perhaps, even a few 
more officers might be needed. 
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Certainly, this price is not too high for the preservation of the 
rights and liberties of the individual that have been the heritage of 
Americans through the years. The citizen who is arrested and 
charged with investigation will have his reputation damaged to the 
same extent as the citizen who is arrested, charged, and “promptly 
brought before a judge, committing magistrate, or commissioner for 
arraignment and preliminary hearing. He would be discharged if 
there be no probable cause for his arrest. 

In this regard, it is interesting to note that the form 57 that job 


applicants for almost all types of Federal employment must execute 
contains the following question : 


. Have you ever been arrested, charged, or held by Federal, State, or other 
senkioiaalauasohan authorities for any violation of any Federal law, State law 
county or municipal law, regulation, or ordinance? 

Do not include anything that happened before your 16th birthday. Do not 
include traffic violations for which a fine of $25 or less was imposed. All other 
charges must be included even if they were dismissed. 

The Federal job applicant must explain all arrests. He must ex- 
plain, even if the charges were dismissed. This is probably true in 
job applications for most responsible jobs in private concerns, as well. 
Che reputations of a far greater number of innocent citizens would 
be preserved by the enforcement of Mallory, because that decision 
certainly will deter and curb arrests without probable cause. 

Officers will not be very prone to frequently arraign persons with- 
out probable cause when they come to know that arraignments without 
probable cause will result only in the release of the persons arrested 
and a loss of time by both officer and citizen. 

Some policemen have complained because, they say, a commissioner 
or committing magistrate is not always available. In the District of 
Columbia there are 15 judges in the United States District Court for 
the District of Columbia, exclusive of 3 retired judges who serve part 
time. In the municipal court for the District of Columbia there are 
16 judges, exclusive of 1 retired judge who serves 3 months per year. 
All 35 of these judges may issue warrants, arraign, commit, discharge, 
or fix bail for persons brought before them charged with offenses 
against the United States. In addition to the 35 judges, there is a 
United States commissioner who is also empowered to perform these 
duties. There should, therefore, be no lack of a judicial officer for the 
purpose of arraignments in the District of Columbia at any time. 

Many years ago, Congress recognized the fact that, in some in- 
stances, arrested persons were being detained in the District of Co- 
lumbia for unreasonable lengths of time without formal charge. 

Congress enacted what is now title 16, section 805, District of Colum- 
bia Code, which provides as follows : 

16-805 [24: 205]. Rigur tro True Copy oF COoMMITMENT—FORFEITURE. Any 
person committed or detained, or any person in his behalf, may demand a true 
copy of the warrant of commitment, or detainer, and any officer or other person 
detaining him who shall refuse or neglect to deliver to him a true copy of the 
warrant of commitment or detainer, if any there be, within six hours after the 


demand. shall forfeit to the party so detained the sum of five hundred dollars 
(Mar. 3, 1901, 31 Stat. 3172, ch. 854, 1147). 


While, on its face, this statute merely provides for the obtention of 
a true copy of the warrant of commitment or detainer, its real purpose 
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was to effect the release within 6 hours of persons detained without 
formal charge. 

In the District of Columbia there has come to be known among 
criminal lawyers what is called a 6-hour writ. 

When a client has been arrested on the so-called charge of investiga- 
tion and is being held without being charged with any crime, the 
lawyer will serve upon the officer in charge of the precinct where the 
client is detained a formal demand for a true copy of the warrant of 
commitment or detainer, pursuant to the aforesaid statute. 

Under this practice, the police officers must then charge the client 
with some offense formally or release the client. The police officers 
release or charge prisoners after such demand because of the forfeiture 
provision. This might be a somewhat effective method of preventing 
long, unlawful detentions but for the fact that, in practice, there is 
required a formal demand in writing which cannot be effected by the 
prisoner himself, and for the further reason that the arrested person 
seldom knows of this statutory provision and, certainly, he is not told 
of its existence. 

The result is that the remedial feature of the statute is available only 
to those persons who have friends or relatives able to employ an attor- 
ney. This statute contemplates no penalty against an officer who holds 
an arrested subject for several days without charge and without 
arraignment provided that within 6 hours after receipt of the formal 
demand, he either formally charges the prisoner or releases him. 

Moreover, i in event of a formal charge being placed against the sus- 
pect after service of the formal demand or 6- hhour writ, there is noth- 
ing to compel the officer to arraign the prisoner. True enough, in the 
pr ‘actice in the District of Columbia, if the charge is placed against the 

suspect during the nighttime hours, the chief of the Detective Bureau 

or some police official is empowered to fix the amount of bail bond. 
This is a judicial function. But, aside from all of these matters, the 
important thing to be considered is that Congress recognized a need for 
some method of compelling the release of unl: awfully det ained persons. 
Because of these reasons, it is plain that this provision is woefully 
inadequate. This statute is in effect only in the District of Columbia 
and has no application in the States. 

We say that the method of enforcement of rule 5 (a) of the F ederal 
Rules of Criminal Procedure set forth in the Mallory decision is the 
most effective method, a method that has been tried in the enforcement 
of the provisions of the fourth amendment and has proved to be most 
effective during the past 44 years. 

We say that C ongress should not permit itself to be stampeded into 
hasty enaction of legislation designed to nullify the effect of that deci- 
sion without sufficient time to properly ascertain and evaluate the 
effect of that decision upon law enforcement, generally, and the pro- 
tection of the rights of citizens, specific: ully. Further, it must be con- 
sidered that Mallory has now been in effect for more than 8 months 
without appreciable effect upon law enforcement. We therefore urge 
that no legislation be enacted to modify the law as set forth in the 
Mallory decision. 

I would like to say that, in our opinion, the Mallory decision has 
created a second Federal exclusionary rule, pure and simple. That is 
all it has done. Back in 1917, when the Weeks case was decided, we 
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had the first Federal exclusionary rule where, by the fourth amend- 
ment, the provision against unlawful search and seizure was 
implemented. 

It is one thing to say we have a beautiful fourth amendment in the 
Bill of Rights, which says that a man is to be secure in his home and 
in his person against unlawful invasion, but, until the Weeks decision, 
there was no way of enforcing the fourth amendment. 

Now, when Congress discussed, and it certainly has discussed, the 
effect of the Weeks decision many, many times since 1917, no bill has 
ever been passed to negate the judicially created rule of evidence in 
the Weeks case. 

The Supreme Court itself has described the Weeks doctrine as a 
judicially created rule of evidence which Congress might negate if it 
so desires. 

But in the 44 years since the Weeks doctrine has been in effect maybe 
hundreds of criminals have escaped the penalty because the evidence 
has been excluded under this doctrine, but, nevertheless, the citizens 
have enjoyed a measure of protection. 

Now, the Mallory case simply seeks, in our opinion, to implement 
rule 5 (a). 

You cannot discuss rule 5 (a) and the Mallory case together unless 
you find out what the purpose of the Supreme Court really is, and, as 
I understand that decision, it merely says that we have on the books a 
statute, and even though the Supreme Court did promulgate these rules 
in title 28, I think section 726 of the United States Code is a statute, no 
matter how you describe it; this statute has to be enforced and through 
the years Congress has given no effect or no thought toward enforcing 
the right of the citizen to be immediately arraigned. 

Now, there are a lot of values to being immediately arraigned, aside 
and apart from the extraction of the confession. 

If I am arrested here and now, and taken away from my wife, 
family, and children, and if it so happens that I do not have any money, 
or even if I have money, I am not allowed to be placed on bail bond. 

Now, Chief Murray testified here today, and I am sorry he is not 
here now. 

I do not have the statistics, but, in my experience in the practice of 
criminal law, I would daresay that fully 25 percent of all arrests in 
the District of Columbia are still on the onalea charge of investiga- 
tion. . 

Now, of course, investigation is not a charge at all. That is what I 
think a Senator here has reference to, where, down in New Orleans, I 
think, they arrest a man and call it on suspicion. 

When you do not have any probable cause, you arrest a man and he 
is held, probably, indefinitely. 

All that is now true that was not true before Mallory is that if, dur- 
ing that period of illegal detention, you wring from him a confession, 
you cannot use it. 

Congress has not been completely unmindful of the situation in the 
District of Columbia, because a great number of years ago, back when 
the first District of Columbia Code (31 Stat.) was codified, there is 
contained in that code and it is now known as title 16, section 805, and 
it reads something like this: 
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True Copy or COMMITMENT—FORFEITURE. Any person committed or detained 
or any person in his behalf may demand a true copy of the warrant of commit- 
ment or detainer and that officer or other person detaining him who shall refuse 
or neglect to deliver to him a true copy of the warrant or commitment of detainer 
if any there be within six hours after demand shall forfeit to the party so de- 
tained the sum of $500. 

Now, on its face, and even being contained in title 16 of our code, it 
sounds like a special remedy or a civil remedy. 

As a matter of fact, title 16 has to do, in the District of Columbia 
Code with special remedies and proceedings. 

But the $500 forfeiture provision in that section 805 of the code was 
not designed or enacted for the purpose of causing police officers to 
have to pay $500, and I am here to say that not once since that law 
was passed has any policeman ever paid the $500, because they cannot 
give a copy of the warrant, commitment, or detainer unless there has 
been some arrest on probable cause and there is actually some true 
charge. 

So, as a result, what is the practice in the District of Columbia is 
that within 6 hours a man is discharged or else he is charged and he 
is able to make bail bond. 

Now, the vice of this so-called investigation in the District of Colum- 
bia is that sometimes some police captains of some police precincts 
may permit you—when I say you, I mean a lawyer—to talk to a defend- 
ant, but not always, and in no instance are they admitted to bail. 

Now, if Mallory compels the officer to immediately or without un- 
necessary delay bring a prisoner before a committing magistrate, 
then that man, aside and apart from being warned of his rights, is 
then able for the first time to be released on bail bond, and | think 
that is a right that is the heritage of every American citizen. 

There are some other things that I heard here this morning, and 
probably this afternoon, and Mr. Gasch discussed the case of Charles 
Turner, which was a trial court case tried in the District of Columbia. 

There is one thing that nobody mentioned in discussing that case, 
and that is this: The police officer was placed on the stand, the arrest- 
ing officer, and he was asked—I do not know whether by the prosecutor 
or defense counsel—Why did you take the man to the police station?” 

And he said, “I took him there to get a confession out of him.” 

So, the judge then reared back in his seat, and the time element had 
nothing at all to do with it insofar as the application of the Mallory 
rule was concerned. 

So, when you have a man detaining a person for the primary and 
sole purpose of obtaining or extracting a confession fr om such a man, 
then, of course, the Mallory decision would apply, in my opinion, 
without regard to the time element. 

Also, there has been some discussion about 1 specific case in which 
90 people were arrested. Of course, that is not commonplace in the 
District of Columbia, but it happens in more than a few cases. 

For instance, a few years ago, 2 or 3 years ago, a marine was mur- 
dered on 14th Street NW., and I understand unoffic ially that since 
that time more than 2,000 people in the District have been arrested 
and interrogated concerning that murder case, and the murderer has 
not yet been apprehended. 

Personally, I came in contact with that situation because I repre- 
sented a young boy, 19 years old, and his mother called one Sunday 
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morning early and she said, “My son was arrested last night at about 
11 o’clock, and I understand that he is being held at he: adquarters.” 

At that time he had been held for more than 7 hours. And he, of 
course, during that time was being questioned, and most likely in the 
normal course of events he would have been held until probably Mon- 
day morning. 

But I filed with the Detective Bureau, or whoever was in charge 
of No. 1, what has come to be known as the so-called 6-hour writ, 
whereby you merely make a formal demand for a true copy of the 
warrant of commitment or detainer pursuant to title 16, section 805, 
of the District of Columbia Code, and of course in less than 6 hours 
this young man was released. 

Now that is the only one that I personally knew about. I later 
found out this was why this young man was arrested. The Police De- 
partment received an anonymous telephone call which said that this 

oung man had been seen on 14th Street on the night before this thing 
o ypened. This sounds incredible, but it is true, and I think the 
aie ‘e records will document that. 

Another thing that I would like to say a word on is this: There seems 
to be some confusion among many people, including some of the people 
who have testified here today, as to what constitutes a police record, 
and when I say “record” I do not mean in the sense of something that 
may be attekneed i in the court of law against an individual to attack 
his credibility. 

But here in the District of Columbia, every time a man is arrested 
for any purpose, including disorderly conduct, including even in- 
vestigation, that is placed on his record: 

“Johnny Jones, arrested on July 17, 1958. Charge: Investigation.” 

Senator Carroiy. Are his fingerprints taken ? 

Mr. Harris. In some instances his fingerprints are taken, not always. 
Usually if he is arrested by a uniformed policeman they are not. 

There is a general rule that at 6 o’clock in the morning—a criminal 
lawyer knows; Mr. Laughlin can tell you, because he is one of our big- 
time criminal lawyers here—but if at 6 o’clock in the morning you can 
get your man out, he is not fingerprinted. But all the precincts all 
over town, at 6 o’clock in the morning and sometimes a little earlier, 
they take them all down to headquarters, whether they are charged 
with investigation, drunkenness, disorderliness, or whatnot, and they 
are then fingerpr inted and mugged, their photographs are taken. 

And then not only is such a citizen the h: appy or unhappy possessor 
of a police record, but his photograph is then in the rogue’s gallery. 
And as happened in the incident of the 19-year-old boy I spoke of, 
his picture is now in the rogue’s gallery and he has done nothing. And 
with all the more than 2,000 people that the Police Department arrested 
in this 14th Street murder case, they have not yet arrested the correct 
man. 

In Government applications you are not asked whether or not you 
were arrested and not arraigned, or whether you were arrested on a 


charge of investigation. The rule in the Government form 57 says 
this: 
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Have you ever been arrested, charged, or held by Federal, State, or other 
law-enforcement authorities for any violation of any Federal law, State law, 
county or municipal law, regulation, or ordinance? 

Now this is how they interpret it: Every arrest, whether or not you 
are discharged from the precinct 

Senator O’Manoney. Mr. Harris, I am sorry, I have to interrupt 
you. 

(Off the record.) 

Senator O’Manonery. The committee will adjourn, to meet at the 
call of the Chair. 

(Whereupon, at 5:50 p. m., the subcommittee adjourned, subject 
to the call of the Chair.) 
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(Mallory Rule) 


WEDNESDAY, JULY 30, 1958 


Unrrep Srates SENATE, 
SuBcoOMMITTEE ON IMPROVEMENTS 
IN THE FeperRAL Crrminat Cope, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:45 a. m., in room 
424, Senate Office Building, Senator Joseph C. O’Mahoney (chairman 
of the cubcommittee) presiding. 

Present : Senators O’Mahoney and Carroll. 

Also present: Francis C. Rosenberger, professional staff member. 

Senator O’Manonery. The committee will please come to order. 

Inasmuch as the Senate went into session this morning at an early 
hour, 10 o’clock, it became necessary for me to obtain permission for 
this subcommittee to sit this morning. 

Some of the members are detained by other committee meetings, so 
that I think we will proceed. 

Mr. Rosenberger, do you have a list of the witnesses ? 

Mr. Rosennercer. Y es, Senator. 

There may be others who are not here. 

The first witness is James J. Laughlin. 

We have a letter from Mr. Laughlin who was by earlier this morn- 
ing, saying that he is very anxious to testify this morning. He has a 
hearing scheduled before Judge Tamm at 10 a. m., and if he could 
appear a little later in the morning he would appreciate it and if we 
could have the staff call him and give him 10 minutes’ notice, Judge 
Tamm will recess his hearing there so he can be here. 

But he would hope that that would be a little later in the morning. 

Senator O’Manonry. How many other witnesses are there? 

Mr. Rosenpercer. There are three other witnesses here. 

Senator Morse, I understand, has arranged to file a written state- 
ment rather than to appear as he is out of town today. 

Senator O’Manonry. I spoke to Senator Morse about the hearing 
today, and he indicated that he would, but I have here a photostatic 
copy of his remarks in the Senate on February 21, 1958, when he 
introduced the bill which is now before this committee, dealing with 
this particular matter. That is Senate bill 3325, to amend chapters 
203 and 223 of title 18, United States Code, to insure greater protec- 
tion for the constitutional r ights of accused persons. 

I shall hand this photostat to you, Mr. Rosenberger, and if Senator 


Morse’s new statement for any reason does not come, we will make this 
a part of the record. 
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Mr. RosENBERGER. Yes, sir. 
(Subsequently, Senator Morse’s statement with attachment referred 
to above was received and is printed herewith. ) 


STATEMENT OF SENATOR WAYNE MORSE 


Mr. Chairman and members of the subcommittee, I appreciate this opportu- 
nity to present some of my views on pending legislation relative to the Mallory 
decision, which is now before your Subcommittee on Improvements in the Fed- 
eral Criminal Code of the Senate Judiciary Committee. 

At the outset I should make it clear that I consider legislation to modify or 
reverse the decision in Mallory v. U. S. (354 U. S. 449 (1957) ) as unwise, unde- 
sirable, and unnecessary. 

It seems to me that there are two principal motivations behind the drive for 
Mallory legislation. I could be wrong, but I think one principal driving force 
is to be found in disaffection by some people for recent Supreme Court decisions. 

The other force in opposition to the Mallory rule comes, I believe, from a wish 
on the part of some law-enforcement officers to have it much simpler and easier 
to obtain convictions by confessions. 

I wish to assure the committee that I am strongly in support of Federal 
Criminal Code. Therefore I hope that you will give serious consideration to 
the legislative proposals set forth in the bill, 8. 3325, I introduced last winter and 
which is before this subcommittee. 

In this improvement for the Federal Criminal Code, I do not seek to make 
it easier for the Federal police and prosecutors to obtain convictions by confes- 
sion; I seek to improve their practices of law enforcement in keeping with the 
spirit of the national Bill of Rights which, in the final analysis, must always 
govern their actions. 

In further thinking over the proposals contained in S. 3325 today, I am in 
favor of adding a provision which would make mandatory access to a telephone 
by an accused for communicating with his family, friends, and attorney, when 
he is arrested or detained by the police. This certainly seems to be a minimal 
element of fair procedure due to accused persons. 

Mr. Chairman and members of the subcommittee, since I have been alluding 
to the bill I have sponsored for improving the Federal Criminal Code, I ask your 
consent to have included in the record at this point in my remarks a copy of 
the excerpt from the Congressional Record (Senate proceedings for Friday, 
February 21, 1958, vol. 104, Congressional Record, daily edition No. 27, p. 2199) : 


“CONSTITUTIONAL RIGHTS OF ACCUSED PERSONS 


“Mr. Morse. Mr. President, I have three matters I should like to discuss 
briefly today. The first is in relation to a bill I shall shortly send to the desk 
for introduction out of order, and for appropriate reference. It deals with the 
subject matter of constitutional rights of accused persons, a subject I have 
discussed before. 

“Mr. President, I wish to pay my respects to the United States Supreme Court, 
and thank God for it, because in these days, when hysteria so frequently stalks 
our country, it has become too common a practice to engage in attacks upon the 
United States Supreme Court and individual Justices because they live up to 
the sanctity of their robes and carry out their constitutional duty of rendering 
decisions in accordance with the Constitution as they interpret that Constitution 
on the basis of their legal research. 

“TI would point out to the American people, Mr. President, that there is a grow- 
ing tendency within the Congress of the United States to set up Congress as a 
super Supreme Court—to attempt to overrule decisions of the United States 
Supreme Court by the indirection of legislation rather than by constitutional 
amendment—which bodes ill for the future of this constitutional system of ours 
unless the tendency is stopped. The place to stop it is in the Congress. 

“As one studies the constitutional history of this country, one will find there 
have been similar patterns in the past. My reading and research cause me to 
believe that probably at no other time—unless it was in the period of the War 
Between the States, and the period of reconstruction that followed—has there 
been such a sustained insidious attack upon the judicial system of this country. 

“IT would have every free man and woman in this country recognize that in 
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the last analysis their enjoyment of freedom is dependent upon an independent 
judiciary. 

“There have been some great landmark decisions of the United States Supreme 
Court in recent years, comparable to that great decision of Marbury v. Madison, 
which established the authority of the Supreme Court to exercise the sublime 
duty of declaring the constitutionality of statutes, thereby protecting the rights 
of free Americans under the Constitution. 

“T am one Senator, Mr. President, who wants the record to show that I intend 
to be no party to what I consider to be the none-too-subtle drive which is on in 
America, and which finds itself manifested too frequently in the Halls of Con- 
gress, to undermine the great citadel of constitutional freedom in this country 
which is in that great pillared building just across the park from where I now 
speak. 

“That does not mean, Mr. President, that as a lawyer I necessarily find myself 
in agreement with every decision of the Supreme Court. But it is the court of 
last resort, and when it speaks on a great constitutional question it is my judg- 
ment that it should be followed, unless the people under the processes contained 
within the Constitution itself decide to modify a constitutional right by consti- 
tutional amendment. 

“This afternoon we listened to a very able reading of Washington’s Farewell 
Address, a reading by the distinguished Senator from Idaho [Mr. Church]. 
We could well reflect, Mr. President, upon the comments made in that Farewell 
Address by the first President of the United States relative to the procedures 
which ought to be followed if one seeks to change the Constitution of the 
United States. It should be done by the amendment process. 

“It behooves the Members of Congress to give great thought to what I con- 
sider to be this insidious movement abroad in the land to undermine the 
Constitution. I not only thank God for the court and the juridical process 
which the court symbolizes, administers, and carries out in the interest of the 
freedom of the American people, but I also thank God, Mr. President, for the 
brilliance of mind and the dedication to human freedom of the individual 
members of the Court. 

“T have just finished reading a book recently off the press, written by Justice 
Douglas, entitled ‘The Rights of the People. I would, Mr. President, that 
every American would read the book. Surely there are parts in the book as to 
which each one of us might have a reservation of point of view, or an outright 
disagreement. But the book, in my opinion, is a monumental work by way of 
a restatement of the precious individual rights of Americans. There is a great 
need, in my opinion, for long reflection upon those rights so brilliantly set forth 
and discussed by Justice Douglas in this most notable book. 

“T have made these comments by way of introduction to a brief discussion of 
the bill which I shall introduce this afternoon, because these days one cannot 
pick up the daily press, at least in Washington, without reading about the 
Mallory case. 

“WASHINGTON POST EDITORIAL ON MALLORY CASE 


“I have been known to criticize the local press from time to time in my 
speeches in the Senate, but I have always tried to be fair when I feel the press 
has done a great educational job on some issue. In the hope that I will not 
cause a heart attack down in the editorial rooms of the Washington Post and 
Times Herald with this compliment, I want to compliment the editorial staff of 
the Washington Post and Times Herald for what I think has been a very 
objective presentation of the issues in the Mallory case. 

“T think it is too bad, however, that so much misunderstanding seems to have 
developed among some of my colleagues in the Congress with regard to the 
Mallory case. I suspect that the misunderstanding would have been less if 
more of my colleagues had read the case, because the Mallory case involves a 
very precious right of anyone who is arrested. 


“ARREST AND PRIVATE RIGHTS 





“There is always a temptation—and there seems to be a growing attitude 
on the part of many people—to believe that arrest destroys the presumption of 
innocence, or that arrest now in some way, somehow, so far as the public forum 
is concerned—although that is not true of the courtroom forum—places the 
burden on the arrested party to establish his innocence. 
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“Of course, the warnings I am uttering here today relate to simply a repeti- 
tion of other cycles in our history when waves of public opinion have seemed 
to give support to demagoguery, and have seemed to indicate a willingness on 
the part of a stampeding public to grind underfoot individual rights; but, Mr. 
President, fortunately for personal liberty in this country, there have always 
been those who have refused to go with the mob, who have stood out and raised 
at least a few warning flags, a few danger signals, and who have uttered a few 
protestations against threats of individual liberty. 

“T ask Senators to keep in mind the fact that the Mallory decision was based 
upon rule 5 of the Federal Rules of Criminal Procedure, but at its base it 
involves due process of law as a constitutional concept. 


“PRESERVING DUE PROCESS 


“It is about this concept of due process of law that I wish to speak this after- 
noon as I introduce the bill. The basic constitutional rights guaranteed to 
accused persons in the Federal Bill of Rights do not mean very much unless 
they can be invoked at the earliest appropriate time. Due process of law 
means just that. It is not a mere legalistic phrase confined to the subsequent 
criminal trial; it properly applies as early as necessary in the proceedings; that 
is, when a person is detained by law-enforcement officers and is questioned. 

“Due process of law attaches to the person the moment the law officer lays his 
hand on him and subjects him to arrest. Due process of law is not a legal 
protection that applies sometime subsequent to arrest; it applies immediately. 
I would have Senators read the Mallory case from the standpoint of that consti- 
tutional guaranty. It is at the point of arrest that the individual’s basic rights 
should be made clear to him. 


“RIGHTS DECLARED BY BILL 


“He should be told the charge against him, that he has a right not to make 
any statement, and that he has a right to have legal counsel present while he 
is questioned. With such a safeguard, with enforcement features, the problem 
of improperly obtained confessions would be reduced to a minimum. 

“We all believe that British constables always warn persons whom they suspect 
of the commission of crime that ‘You are cautioned that anything you say may 
be used against you.’ The Uniform Code of Military Justice provides for a 
similar admonition. Unfortunately, the practice is not now followed as a matter 
of established procedure by our police and other law officers. 

“Therefore I am today introducing a bill, for appropriate reference, to estab- 
lish this practice by statutory law for all Federal law enforcement officers. I 
am introducing the bill so that it may be considered along with those relating 
to the Mallory case. Its enactment would go a long way toward solving the 
situation in cases like Mallory, of detention for an improper length of time. 
Therefore the bill can be regarded as a substitute for the Mallory bills, or at least 
a necessary amendment. 

“Mr. President, I ask unanimous consent that the bill be appropriately referred, 
and that it may be printed in full at this point in the Record. 

“The PRESIDING OFFICER (Mr. Mundt in the chair). The bill will be received 
and appropriately referred; and, without objection, the bill will be printed in 
the Record. 

“The bill (S. 3325) to amend chapters 203 and 223 of title 18, United States 
Code, to insure greater protection for the constitutional rights of accused per- 
sons, introduced by Mr. Morse, was received, read twice by its title, referred 
to the Committee on the Judiciary, and ordered to be printed in the Record, as 
follows: 

“ ‘Be it enacted, etc., That (a) chapter 203 of title 18, United States Code, is 
amended by inserting immediately following section 3060 of such chapter a new 
section to be designated as section 3061 and to read as follows: 


*«« «8 3061. Caution to accused persons 


“ * “No officer or employee of the United States Government or of the municipal 
government of the District of Columbia shall interrogate, or request any state- 
ment including a confession from, a person accused or suspected of an offense, 
without first informing him— 

“**(a) of the nature of the offense ; 

“«“(bh) that he does not have to make any statement regarding the offense of 
which he is accused or suspected ; 
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“*“(e) that he has the right to have legal counsel present at all times while 
he is being questioned or is making any statement ; and 

“*“(d) that any statement made by him may be used as evidence against him 
in a criminal prosecution.” ’ 

“*(b) The analysis of chapter 203 of title 18, United States Code, is amended 
by adding at the end thereof a new item as follows: 


“*“§ 3061. Caution to accused persons” ’ 


“ ‘Spec. 2. (a) Chapter 223 of title 18, United States Code, is amended by insert- 
ing immediately following section 3500 of such chapter a new section to be 
designated as section 3501 and to read as follows: 


*+"$ 3501. Admissibility of statements 


‘“No statement, including a confession of guilt, shall be admissible in 
evidence in a criminal prosecution in any district court of the United States or in 
the municipal court for the District of Columbia until there is established proof 
that the provisions of section 3061 of this title have been complied with.” ’ 

“*(b) The analysis of chapter 223 of title 18, United States Code, is amended 
by adding at the end thereof a new item as follows: 
“§ 3501. Admissibility of statements” ’ 


“Mr. LANGER. Mr. President, I wish to commend the distinguished senior Sen- 
ator from Oregon for introducing the bill. As the former chairman of the Com- 
mittee on the Judiciary, I have been aghast at some newspaper comments and 
pamphlets which have been issued in attacking the Supreme Court of the United 
States. Personally, I have every confidence in that Court. I wish the Senate 
to know that I have as much confidence in the distinguished senior Senator 
from Oregon. 

“When I was chairman of the Committee on the Judiciary, and we discovered 
that military prisoners were receiving much longer sentences for crimes they had 
cominitted than persons who had committed similar crimes and who had been 
sentenced in the criminal courts of the country, it was the distinguished senior 
Senator from Oregon who came before the committee and acquainted us with 
the results of an investigation he had made. The result was that the sentences of 
those convicted in military courts were substantially reduced. As a consequence, 
all over America the word went forth that people would be treated with uniform 
justice. 

“Although some of the sentences were not reduced as much as the Senator from 
North Dakota would have desired, nevertheless I wish to pay tribute to the dis- 
tinguished service of ‘the Senator from Oregon; he did so much to bring the 
matter to the attention of the people of the United States. 

“Not only that, Mr. President, but in supporting the bill introduced by the 
distinguished Senator from Oregon, I wish to say that I know of several cases 
and I refer particularly to some in New York—in which people were arrested 
who could not even hire a lawyer because lawyers were afraid of being con- 
taminated if they took those cases, particularly because of what the newspapers 
might say about them. 

“IT believe. with the distinguished Senator from Oregon, that when a man 
is arrested he should have a right to counsel. By counsel I mean a man 
who is versed in the law, not, as in one case, when a person arrested for 
a particularly heinous crime went to nearly 30 lawyers, only to have each 
one of them refuse to take the case. The result was that he had finally 
to hire two lawyers whose only practice had been in real estate, and who 
had never tried a criminal case in their lives. 

“I believe the distinguished Senator from Oregon will agree with me that 
due process of law means that when a man is arrested, he is not only entitled 
to counsel but that he is entitled to counsel well versed in the law, so that he may 
have adequate protection under the Constitution of the United States. 

“Mr. Morse. I thank the Senator from North Dakota for his very generous 
comments about the senior Senator from Oregon. I should like to say for the 
record that the Senator is a very precious treasure of mine, because he is a 
biased friend. I do not know of anything more precious than a biased friend. 
I want him to know, however, that I have considered it a great honor to serve 
with him in the Senate, as we have fought shoulder to shoulder many times 
in support of what I considered to be sound liberal causes promoting the general 
welfare of the people of this country. 
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“T remember very well his distinguished service as chairman of the Committee 
on the Judiciary of the Senate. It is a great chapter in the history of the 
Committee on the Judiciary. The remarkable things that were done under 
Senator Langer’s chairmanship sought to strengthen the great principles of 
individual freedom and rights, all encompassed in what we are referring to 
here this afternoon as the procedure on which due process of law rests in the 
Constitution of the United States. 

“His comments cause me to say that long before I entered politics I had 
done a considerable amount of professional work in the field of crime investi- 
gation in this country. I directed, for the Department of Justice, a 2-year 
study in the field of criminal law administration, which resulted in a 5-volume 
work. In the course of that study; we ran into a great many examples of third- 
degree methods practiced by the police. 


“POLICE METHODS 


“It is always a ticklish thing when one talks about abuses that develop in 
police methods in this country, because there are always those who seek to give 
the impression that a person is not in favor of strict enforcement if he under- 
takes to criticize the police. 

“Mr. President, it is because I am in favor of strict law enforcement, and it is 
because I believe that justice should prevail, that throughout my professional 
career I have raised my voice and pointed my pen many times against police 
practices that jeopardize individual liberty. 


“THE EFFECT OF FEAR 


“Third-degree methods can take many forms. Even now occasionally there 
may be an outbreak in a police department of so-called physical third-degree 
methods. Whether the methods take the form of the rubber hose or the fist or 
the boot, or the form of the penetrating light shone for long hours into the face 
of the accused, or whether they take more subtle forms, the very essence of the 
third-degree method is to prey on thetnstinctive reaction of a human being when 
it takes the form of fear, because a frightened man or woman is not in a very good 
position to exercise his or her powers of rationality. 

“The frightened man or woman victimizes himself or herself time and time 
again. The frightened man or woman very frequently, as the cases by the scores 
in American jurisprudence point out, admit wrongdoing when, in fact, they are 
innocent. Frequently, out of fear, unexplainable in many of these instances by 
the psychologist, they implicate others who, in fact, are innocent. 

“One of the reasons for the development of these concepts of due process of 
law ; one of the reasons why we sought to modify the star-chamber proceedings 
of the British Crown ; one of the reasons why, in the birth of this Republic, there 
was given to the individual the protection for which I am pleading again this 
afternoon, was that it had always been recognized that an individual harassed by 
fear was an individual whose testimony at that time was likely to be most 
unreliable. 

“With all the individual differences that exist among people, the time element 
itself can become a third-degree technique. The holding of the individual in the 
police station without access to counsel or family or friends; all of the physical 
surroundings of the setting; the inflection of voices; the facial expressions of 
police and prosecutor—all of these have terrifying effects on some individuals. 
The very environment becomes steeped in a third-degree atmosphere, without a 
fist being applied, a boot kicked, or a rubber hose administered. 

“In essence, that is the heart and soul of the Mallory case. In essence, the 
Supreme Court, thank God, has said: ‘You cannot take an accused and hold him 
for an unreasonable period of time without violating his rights of freedom.’ 
Yet there are those who apparently think it will help in the enforcement of the 
criminal law to give the police an unchecked power in respect to the time element. 
Forgetting the individual for the moment, let me point out that when such 
a practice as that develops, and it becomes well known that such advantages are 
being taken of persons accused of crime, sooner or later 12 men or women true, 
sitting in a jury box, will begin to manifest their reactions to that sort of 
enforcement technique. 
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“EFFECT UPON JURIES 


“This leads me to comment on another problem which I have observed in the 
crime investigations I have conducted. Unless we protect the precious right of 
freedom in the administration of criminal justice, juries will take the law into 
their own hands. I do not condone that or sanction it, but that is what will 
happen. They will refuse to convict, not because they have a question as to the 
guilt of the individual, but because the law-enforcement officers have violated 
what the juries consider to be fair play, in that there has been a violation of 
precious individual rights. 

“So I say to those who are so anxious to reverse the Mallory case: ‘You will 
make a great mistake. If you do not maintain checks upon police departments 
consonant with due process of law, you will only increase the problems of law 
enforcement, and not decrease them, because these precious rights have been 
found to be true and sound throughout the history of our Republic.’ One has 
only to read the Douglas book to know whereof I speak. 

“All my bill says, in effect, is: ‘Interrogate or arrest him; but you are required 
when you detain him, to notify him of his rights. You are required to notify 
him that he is entitled to the benefit of counsel. You are required to notify him 
that anything he says can be used against him, and he is not under any obligation 
to say anything.’ 

“The last point is quite important. Let me say by way of a generality, subject 
to all the limitations of a generality, that confessions forced out of an arrested 
person are usually the technique of a lazy police department and a slovenly 
district attorney. Under our system of criminal justice, we have a right to have 
a police department so efficient and a district attorney so able that it is not neces- 
sary to browbeat a confession out of an accused. 

“T am familiar with the point of view on the other side of the question ; namely, 
that to catch crooks it is sometimes necessary to use techniques which are not 
particularly acceptable in the drawing room or around the tea table. But I repu- 
diate that concept. In my judgment, we can never afford, in the United States, 
on the ground of enforcement expediency, to endanger and risk the individual 
rights of a citizen so sorely won in the history of our Republic. 

“All I seek to do in my bill is to guarantee to free men and women in the United 
States that they will be given the basic protections which I think are essential 
if due process is to be carried out in the administration of criminal justice. 

“Now, Mr. President, I desire to turn to another subject. 

“The PRESIDING OFFICER. The Senator from Oregon has the floor.” 

Mr. Chairman, I am happy to call attention to the important remarks made 
by the senior Senator from North Dakota [Mr. Langer] which are included in 
this excerpt from the Congressional Record. 


BASIC SAFEGUARDS UNDER ATTACK 


H. R. 11477 and other bills of a similar tenor which have been introduced to 
repeal the McNabb-Mallory rule are, in my opinion, highly dangerous and wholly 
unnecessary pieces of legislation. They are dangerous bills because they eat 
away at meaningful safeguards erected to protect all members of the public. 
They are dangerous because they are in effect a green light to Federal law 
enforcement officers to break the law of arrest and arraignment. They are 
unnecessary bills because no real need has been demonstrated that Federal law 
enforcement officers cannot operate effectively within the limitations of the 
present law. Outside the District of Columbia, the impact of the McNabb-Mallory 
rule is barely noticed. 

These bills would reverse a rule of evidence which has been followed by our 
Federal courts for 15 years. In the celebrated case of McNabb v. United States 
(318 U. S. 332 (1943) ), the Supreme Court enunciated a salutary doctrine that 
confessions obtained from prisoners during periods of illegal detention were 
inadmissible in evidence. In applying the exclusionary rule of evidence to con- 
fessions taken during periods of illegal detention, the Supreme Court was fol- 
lowing sound and well-established precedent which excludes from use in Federal 
courts other types of evidence which are unlawfully obtained. It was against 
this background of case law that the present Federal Rules of Criminal Proced- 
ure were drafted. The case of United States v. Mallory (354 U.S. 449 (1957)), 
merely applied to the present rules the same interpretation which the McNabb 
case gave to their statutory predecessors. Were courts required to admit illegally 
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obtained evidence, the courts would then become partners with the police in 
violation of the law. I note that after the McNabb decision was handed down, 
a hue and cry arose from Federal law enforcement officers, particularly in the 
District of Columbia, similar to the one which we are hearing now. We were told 
then, as we are being told now, that the Supreme Court was coddling criminals, 
that effective law enforcement was being hamstrung, that the police were being 
handcuffed. Dire predictions were made that there would be a breakdown of 
law and order. In the 15 years which have elapsed since the McNabb decision, 
these predictions have not been borne out. Law enforcement, either in the Dis- 
trict of Columbia or elsewhere, has not broken down nor has it been materially 
hampered. However, the rights of citizens in our Federal courts are still secure. 

The charge has been widely circulated that confessions should not be thrown 
out because of mere technicalities. I do not consider the right to be free from 
arbitrary arrest and detention a mere technicality. The requirement of probable 
sause for an arrest—some concrete evidentiary link between the crime com- 
mitted and the person arrested—is embedded in the common law and into the 
fourth amendment of the United States Constitution as well as in the Federal 
Rules of Criminal Procedure. If this clear prerequisite to arrest were followed 
in all instances by law enforcement officers, their problem under the McNabb- 
Mallory rule would be ended. They would have sufficient evidence on hand for 
an arraignment. When a newspaper reports that in the past 6 months, 16 con- 
fessed criminals in the District of Columbia were not prosecuted because of 
the requirements of this rule, what it is really saying is that the Washington 
police have violated the law 16 times in obtaining confessions. If any public 
agency should be subject to criticism for such occurrences, it should not be the 
agency which commands observance of constitutional guaranties, but rather 
the agency which flaunts them. 

Rule 5 (a) of the Federal Rules of Criminal Procedure, requiring arraignment 
without unnecessary delay after arrest, does not impose an undue burden upon 
careful policemen. There are any number of legitimate reasons which would 
justify delay between arrest and arraignment. The accused may be inebriated 
or in need of medical attention. The committing magistrate may not be imme- 
diately available. Rule 5 (a) and the Mallory rule forbids an arrest for the 
purpose of obtaining a confession. It places the burden upon the police of obtain- 
ing the probable cause justification for the arrest prior to making the arrest and 
not afterward. In this connection it should be noted that even if the bills 
presently before the subcommittee should become law, the requirement of 
arraignment without unnecessary delay after arrest would still remain. A 
clarification of the phrase “without unnecessary delay” which the police are 
seeking would not be forthcoming. All that would be changed is the sole effec- 
tive remedy for violating the requirement. As such, the bills would be a green 
light to the police to ignore rule 5 (a). The Congress would be placing itself in 
an untenable position by permitting, if not encouraging, violations of its mandate. 

The exact application of the phrase “without unnecessary delay” lies at the 
heart of the law-enforcement problem. This phrase allows more latitude be- 
tween arrest and arraignment than the former Federal statutes which required 
arraignments “immediately” or “forthwith” after an arrest. What constitutes 
an unnecessary delay in that critical portion of any criminal case between arrest 
and arraignment depends upon the facts and circumstances of each case. Con- 
gress is in no position to lay down flat rules which accommodate the indi- 
vidual necessities of each case. Only the courts, on a case-by-case basis, are 
able to fashion a body of law with sufficient flexibility to do justice to both 
the public and the accused in this matter; For that reason, I firmly believe 
that the working out of any clarification of the McNabb-Mallory rule should be 
left to the courts who created it. 

The reason that an arraignment is of such critical significance in the process- 
ing of any criminal case is that, at an arraignment conducted by a judicial 
officer, an accused must be advised of the charge against him, of his right to 
counsel, and of his right to remain silent. Until this stage of the proceedings, 
a suspect may well be in ignorance of his rights and of the specific crime of 
which he is accused. A hardened criminal, habituated to the atmosphere of a 
police station, is usually capable of protecting his own interests without any 
warnings. A person seized by the police for the first time may well succumb 


to the new and frightening situation in which he finds himself and damage 
himself beyond repair. 
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THE INADEQUATE-WARNING PROVISION OF H. R. 11477 


Having taken away the substantial protection of such an accused, afforded 
by the exclusionary rule of the Mallory case, H. R. 11477 would provide a 
substitute in the form of a warning requirement by police officers prior to 
making an interrogation. The protection afforded by this warning provision 
is unsubstantial and illusory. In many instances, it can be rendered meaning- 
less. For example, under H. R. 11477, an accused could be informed of his 
right to remain silent, and of the possible use of any statement as evidence 
at the time he is being arrested. However, his interrogation might take place 
later on, or in relays, by different officers of different rank. It might occur in 
a number of different places over an extended period of time. As a result, an 
ignorant or uninformed accused could easily be led to believe that the right 
of silence applies only at the outset of an interrogation with reference only 
to the arresting officer. Or the warning could be given in such a cursory manner 
as to be easily forgotten during the course of the interrogation. 

My bill, 8S. 3325, contains a warning provision modeled after the equitable 
and workable warning contained in article 31 of the Uniform Code of Military 
Justice. Like article 31, S. 3325 imposes an affirmative obligation to warn upon 
each and every interrogating officer at every stage of the questioning. Only 
in such a manner can the warning be of any substantial benefit. 

The warning provision of H. R. 11477 is illusory in that it applies only to 
arrested persons. A person who is questioned on a street corner or in another 
public place need not be warned. A person who voluntarily comes to police 
headquarters without being arrested need not be warned. This loophole in 
the warning provision is wide enough to make it practically useless. 

S. 3325 provides that accused must be advised of his right to remain silent 
and of the possible use in evidence of any statement which is made. However, 
it goes beyond the provisions of H. R. 11477 to require that an accused be 
likewise told of his right to counsel and of the charge which is being made 
against him. Requiring the police to provide this aaditional information is 
no real burden upon them. It can be conveyed at the same time the other 
portions of the warning are given. Only when an accused is in possession of 
such information is he as fully apprised of the situation in which he finds 
himself as he is following an arraignment. 


POSTARRAIGN MENT CONFESSIONS 


The McNabb-Mallory rule does not prohibit postarraignment confessions 
from being admitted into evidence. Following an arraignment, an accused is 
just as available for questioning as he is at any prior time. He may be ad- 
mitted to bail. Frequently, he is in pretrial confinement. In any event, the 
police may still interrogate him. However, having been warned of his rights 
and having had an opportunity to consult with counsel, the likelihood of obtain- 
ing a damaging admission is greatly reduced. It is clear that it is not merely 
the opportunity for questioning that the police seek; it is the opportunity for 
the questioning of an uninformed accused which they desire. If constitutional 
guaranties are to have any practical significance, this latter occasion should 
be eliminated. 

THE INCONSISTENCY OF H. R. 11477 


In this connection, it should be noted that the theory behind section (a) of 
H. R. 11477, repealing the McNabb-Mallory rule, and the theory behind section 
(b) of the bill, requiring the limited warning by police officers, are entirely 
inconsistent. The backers of H. R. 11477 are saying, on the one hand, that the 
rule of evidentiary exclusion is bad and should not apply to confessions ob- 
tained during periods of illegal detention. On the other hand, they are saying 
that the rule of evidentiary exclusion is sound and should be applied where 
warning provisions are not observed. The basis of the rule of exclusion is that 
the courts should not participate in illegal police activities by admitting tainted 
evidence. I see no reason why courts should be permitted to admit one type 
of tainted evidence but forbidden to admit another type. 


MALLORY RULE NOT A DETERRENT TO CONVICTIONS 
Despite the fact that the McNabb-Mallory rule has been a matter of public 
controversy for more than a year, the Department of Justice and the chief legal 
21812—58 9 
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officer of the United States have not seen fit to endorse any modification of the 
rule. This omission indicates clearly that the Federal law-enforcement Officials 


do not regard the rule as a significant deterrent to obtaining convictions in re 
Federal courts. Over 25,000 criminal prosecutions have been commenced in Cx 
Federal courts outside the District of Columbia since the rendition of the 5 
Mallory decision. The McNabb-Mallory rule has excluded confessions in less | 
than a half dozen of these cases. Clearly, the rule has brought no crisis to Co 
law enforcement outside the District of Columbia. Yet the bills before the 

subcommittee are applicable to Federal courts all over the United States. su 

Judicial scrutiny of police activities in the District of Columbia should be par- m 
ticularly thorough. When residents of any other large metropolitan communi- ; 
ties are aggrieved at the activities of their police departments, they have a 1n, 
legitimate political remedy. They can vote to obtain a city administration to du 
run the police department to their liking. Such a remedy is not available to of 
the voteless residents of the District of Columbia. When Washingtonians have H 
a grievance against their city administration, their only significant remedy is 
a judicial one. The McNabb-Mallory rule provides such a remedy, limited mi 
though it may be, in eases of illegal police activity. 

In conclusion, I should like to state that this subcommittee has before it not 
merely a series of bills, but a series of problems, all intimately bound up with ha 
each other. These problems deal not only with the limited area of rules of fil 
evidence, but also relate to broader problems of the constitutional freedom from U 
arbitrary arrest and detention. I believe that the Supreme Court has struck th 


the proper balance between the rights of the public and the rights of the ac- tic 
cused in these critical areas of personal liberty. I oppose any legislation which 
will upset that balance. 

Senator O’Manoney. The Judiciary Subcommittee on Constitu- 
tional Rights has already held hearings dealings with the problem of 
arrest and arraignment. I am a member of that subcommittee andI &¢ 
find that, at a session which I was unable to attend, Mr. James J. ce 
Laughlin presented his testimony on this same case so that we shall ad 
have this transcript of the committee, Subcommittee on Constitutional 
Rights, before us for consideration. 


co 


Is Mr. Nicholas Chase in the room ? Ur 
Mr. Cuase. Yes, sir; I am. ve 
Senator O’Manoney. And Mr. George L. Hert, Jr.? sei 
Mr. Harr. Yes, sir. 68 
Senator O’Manoney. Mr. Clark Foreman ? pr 
Mr. Foreman. Yes, sir. to 


Senator O’Manonry. Allright. Are there any others here who de- in 
sire to testify ? 


‘ . °f Tru 
Senator Carroty. Mr. Chairman, was Mr. Hogan notified? 

Senator O’Manoney. I think everybody was notified. a 
Mr. Rosenpercer. Everybody was notified. th 


Senator Carroty. I am informed that Professor Hogan has a class 
from 9 to 11, and that he will be here after 11 o’clock. 

Senator O’Manoney. There will undoubtedly be plenty of time for “ 
that. I am anxious to handle this matter, of course, as expeditiously 
as possible. of 

So, I shall ask the witnesses to observe that objective of the sub- 
committee, because a great deal of testimony has been given on this 
matter and some of it has been heard by both of the subcommittees. 

Mr. Slayman, who was counsel for the Subcommittee on Constitu- 
tional Rights, is here today. I wish you would take your seat at the ™ 
table, Mr. Slayman, just as though you were a member of the staff 
of this subcommittee. 

Mr. Starman. Thank you, Mr. Chairman. la 
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Senator O’Maunoney. I wanted to ask you a question or two for this 
record. You have, do you not, in the files of the Subcommittee on 
Constitutional Rights, the record of the proceedings by which rule 
5 (a) of the Rules of Criminal Procedure was adopted by the Supreme 

ourt ? 

, Mr. Starman. Mr. Chairman, what we have in our files on that 
subject are the printed materials developed by the Advisory Com- 
mittee to the United States Supreme Court in connection with adopt- 
ing or recommending the Federal Rules of Criminal Procedure, and 
during the Constitutional Rights Subcommittee hearings on the subject 
of confessions and police detention, Federal District Judge Alexander 
Holtzoff, who had been an Assistant Attorney General in the Depart- 
ment of Justice, was a member of that Advisory Committee. 

Senator O’Manoney. He was secretary of the Committee, too. 

Mr. Starman. Yes, sir. And he informed us that all of the papers 
had been classified at the end of the Advisory Committee’s term and 
filed with the United States Supreme Court office. So, we do not have 
the original papers, but we do have various printed reports in connec- 
tion with the Advisory Committee’s recommendations. 

Senator O’Manoney. Will you make those available to this sub- 
committee ? 

Mr. Starman. I certainly shall. 

Senator O’Manonry. I want to read into the record from United 
States Code Annotated, Title 18: Federal Rules of Criminal Pro- 
cedure, the order of the Supreme Court dated December 26, 1944, 
adopting certain rules. 

This appears on page XVIII. It reads as follows: 


It is ordered that rules of criminal procedure for the district courts of the 
United States governing proceedings in criminal cases prior to and including 
verdict, finding of guilty or not guilty by the court or plea of guilty, be pre- 
scribed pursuant to the act of June 29, 1940 (ch. 45, 54 Stat. 688; 18 U. S. C. A. 
687). 

And the Chief Justice is authorized and directed to transmit the rules as 
prescribed to the Attorney General and to request him, as provided in that act, 
to report these rules to the Congress at the beginning of the regular session 
in January 1945. 

Mr. Justice Black states that he does not approve of the adoption of the 
rules. 

Mr. Justice Frankfurter— 


and let me interpolate here that Mr. Justice Frankfurter is the au- 
thor of the decision in the Mallory case— 


Mr. Justice Frankfurter does not join in the Court’s action for reasons 
Stated in the memorandum opinion: 

Mr. Justice Frankfurter: 

“That the Federal courts have power or may be empowered to make rules 
of procedure for the conduct of litigation has been settled for a century and a 
quarter (Wayman v. Southard, 10 Wheat. 1, 6 L. Ed. 253). And experience 
proves that justice profits if the responsibility for such rulemaking be vested 
in a small, standing, rulemaking body rather than to be left to legislation 
generated by particular controversies. 

“These views make me regret all the more not to be able to join my brethren 
in the adoption of the rules of criminal procedure of the district courts of the 
United States. By withholding approval of the adoption of the rules, I do not 
imply disapproval. I express no opinion on their merits. With all respect to 
contrary views, I believe that this Court is not an appropriate agency for formu- 
lating the rules of criminal procedure for the district courts. 
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“From the beginning of the Nation down to the Evarts Act of 1891 (26 Stat. 
$26), though less and less after the Civil War, the members of this Court rode 
circuit. They thus had intimate firsthand experience with the duties and de- 
mands of trial courts. For the last 50 years, the Justices have become nec- 
essarily removed from direct day-by-day contact with trials in the district 
courts. 

“To that extent, they are largely denied the firsthand opportunities for re. 
alizing vividly what rules of procedure are best calculated to promote, the 
largest measure of justice. These considerations are especially relevant to the 
formulation of rules for the conduct of criminals. These closely concern the 
public security, as well as the liberties of the citizens. 

“And this leads to another strong reason for not charging this Court with 
the duty of approving in advance a code of criminal procedure. Such a code 
ean hardly escape provisions in which lurk serious questions for future adju- 
dication by this Court. Every lawyer knows the difference between passing on 
the question concretely raised by specific litigation and the formulation of ab- 
stract rules, however fully considered by members of the lower courts and the 
bar. I deem it unwise to prejudge, however unintentionally, questions that 
may in due course of litigation come before this Court by having this Court lay 
down rules in the abstract rather than deciding issues coming here with the 
impact of actuality and duly contested. 

“And there is one mure important consideration. 

“The business of this Court is increasing in volume and complexity. In the 
years ahead, the number of cases will not decrease nor their difficulties lessen, 
The jurisdiction of this Court has already been cut almost to the bone. If the 
Court is not to be swamped, as it has been in the past, and is to do its best work 
it must exercise rigorously its discretionary jurisdiction. Every additional 
duty, such as responsibility for fashioning progressive codes of procedure and 
keeping them current, makes inroads upon the discharge of functions which 
no one else can exercise. 

“Brief as is this statement, it can leave no room for doubt that the reasons 
which have constrained me to withhold approval of adoption of the rules com- 
pletely transcend judgment of their merits.” 


Mr. Chase, will you come forward, please? 


Mr. Cuase. Is this agreeable, Mr. Chairman; that I sit here? 
Senator O’Manoney. Yes, indeed. 


STATEMENT OF NICHOLAS J. CHASE, CHASE & McCHESNEY, 
WASHINGTON, D. C. 


Mr. Cuase. Mr. Chairman and members of the committee, my name 
is Nicholas J. Chase, and I am a member of the firm of Chase & Me- 
Chesney, with law offices in the Wyatt Building here in Washington, 
D.C. 

Perhaps, for the record, in the light of the identifications that I 
have heard from prior witnesses as I listened with interest, I should 
say who Iam and who I am not. 

I speak for myself. I am currently first vice president of the Bar 
Association of the District of Columbia and a member of the board 
of directors of that bar association. 

I have just been named to the Council on Law Enforcement in and 
for the District of Columbia. 

I have taught and been a member of the faculty of Georgetown 
University Law School for over 12 years, and in that. associ: ation I 
have taught the criminal law as well as been the principal lecturer 
and instructor in the area of trial practice for over 12 years. 

I should say, with some humor, that some of my students have ap- 
peared here and some will, and, as histor y has taught all of us, some- 
times the students become more wise than, perhaps, the teacher, be- 
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cause we are not in agreement necessarily in all areas of the problem 
that is before this subcommittee. 

I might say also that I have handled many criminal as well as civil 
trials. I think we can say asa point of ‘departure that in my 20 years 
at the bar I have seen in the past 5 years in particular very, very serious 
and important changes in the attitude of the courts in the Federal 
system with relation ‘to Federal criminal trials. 

When I came to this bar, I served for some 10 years with the late 
William E. Leahy and his principal senior associate, William J. 
Hughes, Jr. Both of these men had lectured in Georgetown for years, 
and. both of them had achieved an eminence, if you please, as practi- 
tioners in the Federal criminal law. 

So that, with some 10 years in that office, I came to appreciate that 
it was very difficult to reverse a case in the Federal system. 

In other words, the impact of the jury’s verdict was such that, not- 
withstanding the presence of technical error, sometimes of seeming 
constitutional significance, it was very difficult to get a court on the 
intermediate appellate level to reverse, and cert Linly difficult to secure 
a writ of certiorari from the Supreme Court. 

Now, on the other hand, we see the pendulum all the way over on 
the other side. What was once washed out as harmless or, whether 
it was in this circuit or the second circuit or the ninth circuit, if you 
please, now becomes more important than perhaps the guilt or not 
guilt of the accused. 

Today the impact of the verdict seemingly has no significance, and 
I think anyone who runs and reads the opinions of “the court, the 
appellate court in this jurisdiction, would have to agree that too often 
too many of the panels of this particular circuit have paid no atten- 
tion whatsoever to whether or not the accused was guilty; so that 
today if there lurks in the record some technical error, that becomes 
the significant matter, which will take up 5 to 10 or 15 ‘pages of legal 
wr iting, with no reference w hatsoever, except on occasion, as to whether 
or not by the substantial evidence in the record the accused w as guilty. 

Now, out of this observation, to me, comes the problem, in part, 
at least, of the Mallory case. 

When I taught McNabb, I taught it as a rule of evidence, and I 
conceived the pr oblem here to be basically a rule of evidence. I have 
heard other witnesses advert to the fourth amendment, to separation 
of powers, to unlawful searches and seizures and related constitutional 
and statutory areas, but as I see the problem here it is basically a 
matter of evidence. 

In McNabb the Court quite clearly, prior to rule 5, said that in its 
supervisory function, as the Supreme Court of the land, it was going 
to lay down this rule of policy. 

Now, it seems to me that the cases, including Judge Black’s opinion 
in Wolf against Colorado, made it pretty clear that so far as the Fed- 
eral system is concerned the C ongress, or the legislative branch, has 
exclusive control, certainly as a general proposition, in the area of the 
substantive law of evidence, and here one could go so far as to say 
that if evidence was taken in the Federal system that even contravened 
the fourth amendment the Congress of the United States could say that 
that evidence was admissible in a Federal district court and Justice 
Black recognizes this proposition specifically in Wolf v. Colorado. 
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So that as far as power is concerned it seems to me that without 
hammering the point too extensively, that the power is clearly vested 
in the legislative branch. 

Senator O’Manoney. Wasthere any dissent in that case? 

Mr. Cuase. In Wolf versus Colorado, sir, as I remember it, there 
was a dissent but I do know the concurring opinion of Mr. Justice 
Black bespeaks that what you have said. 

I cannot name the dissenters. I am not alert enough to the case to 
be able to tell you, Senator. 

Senator O’Manoney. You do not mind if we check the case itself 
and note in the record what the vote was? 

Mr. Cuase. I will be glad to have that done. 

Senator O’Manoney. And who were the dissenters. 

(Nore.—In Wolf v. Colorado, 338 U.S. 25, decided June 27, 1949, 
Justice Frankfurter delivered the opinion of the Court, with Justice 
Black concurring. Justice Douglas, Murphy, and Rutledge wrote dis- 
senting opinions. ) 

Mr. Cuase. In my prepared statement, which I ask leave of the 
Chair to file in the interest of time, I advert to that case, and to the 
matters which I am seeking to cover here in the interest of time. 

Senator O’Manoney. Your prepared statement will be made a part 
of the record as though delivered. 

Mr. Cuase. Thank you, sir. 

I am not going to touch matters which I felt had been rehearsed 
and gone over by witness after witness. Some of these matters, I 
necessarily had to advert to in my statement in order to give a full 
opinion. 

Senator O’Manoney. Do I understand you to take the position that 
in the Mallory case, we are dealing with a rule of evidence rather than 
with a rule of constitutional right ? 

Mr. Cuaseg. I do not have any doubt about this, sir, and I cannot 
understand how any student of the problem could reach a conclusion 
that would differ with that. 

To me it is elemental in the presentation and it is elemental in a 
consideration of the matters that are before the subcommittee. 

On the matter of leave to file materials, Mr. Chairman, I would 
also ask leave of the Chair to attach as a part of my statement or in 
the record at such point as the Chair would deem appropriate, an 
article which appeared in the Sunday edition of the Washington 
Star under the byline of Miss Miriam Ottenberg. The caption of the 
story is “Mallory Rule Impact Wide, Effect of Decision Felt Over 
Nation.” 

In this article, which I will not read again in the interest of time, 
Miss Ottenberg indicates that she and members of the staff of that 
paper canvassed the offices of United States district attorneys through- 
out the Nation, and other sources, in an effort to determine what the 
impact of the Mallory rule was on pending matters in these other out- 
lying districts. 

We have taken the time to include by marginal notation to the article 
as prepared by Miss Ottenberg, through our own facilities, the names of 
various cases to which she refers without formal Jegal citation, and 
various judges and various courts and I would like to pass this up to 
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the Chair and if the Chair feels that this form is acceptable, I would 
ask that it be included, Senator O’Mahoney. 

As I say in the marginal notations there are references to the in- 
dividual courts and the individual cases which are not contained as 
such in the body of the newspaper story. 

Senator O’Manonery. This will be accepted for the files of the 
committee. 

(The material referred to will be found in the files of the com- 
mittee.) 

Senator O’Manonry. When you refer to—when you say “we”—— 

Mr. Cuase. Our offices. 

Senator O’Manonery. You mean your law office ? 

Mr. Cuase. That is right, and we also checked with the Star when 
we could not find out our own information as to particular source of 
the information in the interest of accuracy. 

Now, again going back to the material that I have collected in my 
principal statement I think I should say that while a witness, I as- 
sume in the legislative process could well have an ax to grind and 
make his interest known to any committee of the Congress, and this, 
with propriety, I really feel here that I have no ax to grind. 

I do not represent organized crime, and there will be witnesses al- 
ways in connection with legislation of this type who do represent 
— crime and let’s face up to it. 

do not represent racketeers, either locally or out of the District 
of Columbia. 

I have represented citizens of this community and elsewhere who 
have had conflicts with the law. 

I have probably been in several hundred criminal cases that in- 
volve violations of the United States Code as well as the District of 
Columbia Code as such. 

So that which comes out of me, comes out of some experience with 
Joe Doakes and Bill Spelvin, who has had trouble with the Depart- 
ment of Justice or the United States attorney or the Corporation 
Counsel in and for the District of Columbia but I do not speak for 
any established substratum in the community or out of the com- 
munity. 

I am speaking for middle-class Washingtonians who I conceive 
have interests to protect, and who, I feel, under this Mallory rule, are 
not getting too good a treatment, shall we say. 

Now going to—— 

Senator O’Manonry. May I interrupt you at this point, Mr. Chase? 

In the Mallory decision on page 4, Justice Frankfurter, after hav- 
ing recited rule 5 (a) of the Federal Rules of Criminal Procedure, 
and after referring to the McNabb case, and of the case of Upshaw 
v. United States (335 U.S. 410), has this simple sentence : 


~ 


The requirement of rule 5 (a) is part of the procedure devised by Congress 
for safeguarding individual rights without hampering effective and intelligent 
law enforcement. 

Do you care to make any comment on that sentence from the 
opinion ? 

Mr. Cuase. Well, it certainly recognizes the first point that I sought 
to make here this morning; namely, that the procedural rights or 
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adjective rights, so to speak, are derived from enactments of the legis- 
lature. 

It seems to recognize that umbilically, if you please, at least. The 
procedural right comes out of the Congress. 

Now as I see the problem, Mr. Chairman, as a practical matter in 
the area of policy here—— 

Senator O’Manonry. What I wanted to do, if I might pursue 
the matter with you 

Mr. Cuase. Yes, sir. 

Senator O’Manoney. Because you seem to be approaching this case 
altogether objectively, and that is why I would like to make clear 
what we are dealing with here, Justice Frankfurter in this simple 
sentence refers, both to individual rights and to effective and intelli- 
gent law enforcement, and he says that the requirement of rule 5 (a) 
is a part of the pr ocedure devised by Congress, thus recognizing your 
contention about the evidentiary character of the rule. 

But is it for the purpose, as he says, for safeguarding individual 
rights without hampering effective and are law enforcement. 

Does that not lead to the conclusion if the facts should be developed 
in a particular case in which effective and intelligent law enforcement 
was actually hampered by an interpretation of rule 5 (a) to release 
a guilty criminal, going back to your initial procedure, that that 
would be contrary to Justice Frankfurter’s opinion as to what the 
meaning of rule 5 (a) is? 

Mr. Cuase. Certainly as a matter of philosophy he laid it down 
there, I would think, Senator, that while we want, all of us, to protect 
the rights of the accused or the suspect, of an individual, on the other 
hand to employ the Justice’s own language there still has to be an 
area for intelligent law enforcement. 

Now when I finished reading the dissenting opinion in the Porter 
case, which is the last of the series of cases in this jurisdiction, yester- 
day ‘when I returned to the city by way of preparing for my appear- 
ance here today, I can find no room in the dissent in the Porter case 
for the philosophy which Justice Frankfurter pronounces and as just 
read by the Chair, because when you go to the Porter case today, in 
the area of so-called jurisprudence, whatever it may be, depending on 
who is refining the brew, the dissenting opinion in the Porter case 
says this: 





While the phrase “without unnecessary delay” may connote something less 
than immediacy, it allows arresting officers little more leeway than the interval 
between arrest and the ordinary administrative steps required to bring a 
suspect before the nearest available magistrate. 


Then it goes on and it says: 
I hold to the view— 
this is in quotations— 


that confessions obtained through police interrogation of an arrested person 
before he has been arraigned under rule 5 are inadmissible. My reasons for 
that view are set forth at length in Trilling against the United States. 


Now read that— 


I hold to the view that confessions obtained through police interrogation of an 
arrested person before he has been arraigned under rule 5 are inadmissible. 
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This would mean, and it is a literalistie application of Mallory but 
it is creating obviously the problem in the divisions of this court 
because one can run again and read and see great problems on a 
case-by-case treatment here. 

Senator O’Manonry. You have not said so but I want the record 
to show that you are reading from the dissenting opinion of Judge 
Bazelon in the Porter case. 

Mr. Cuase. That is correct. 

Senator O’Manoney. Yes. 

Mr. Cuase. If you admit, and this is a matter of whether you like 
it or not, and I do not like it, each to his own view, on what law 
enforcement requires, it means this: that if I am cutting my grass, 
let’s assume on one of these unusually cool evenings in Washington, 
a police officer comes down the street, and sees me there, the most he 
would be able to do, I guess, is identify me as Nicholas J. Chase and 
say, “Come on with me.” 

And he cannot technically interrogate me because Judge Bazelon 
is opposed to interrogation and as he construes judges’ rule 3 in 
England you cannot even interrogate over there. 

I differ with him historically or as a matter of what the English 
system does contemplate but under this language in the Porter case 
the most a police official could do would be probably to say, “Are 
you Nicholas J. Chase?” 

“Yes, sir.” 

“Come with me.” 

And in the interest of what is spoken of here as immediacy or not 
unreasonable delay, he takes me in and books me, and that is the end 
of it. 

Now, as I see this Willis amendment and that is why I think it 
makes sense rather than take that approach I have to recognize as 
a citizen of the community that apart from all these abstract rights 
and abstruse constitutionalisms that are thrown about by the intel- 
lectual aristocracy who always know what is good for the people, I 
would rather introduce a little commonsense in the problem and rec- 
ognize if I am going to have a police force in my town I want that 
police force to do a job for me and my children and my wife. 

I mean I am going to take judicial notice as a citizen of a given 
number of yokings and rapes and robberies and assaults whether my 
wife is on the way to church or the store or any other place and I 
say, “Boys, at this point what are you doing about it? How are you 
earning your pay? Get off your feet, doa job.” 

Now, if you are going to expect your policemen to do a job, you 
have got to give them an opportunity to do it, and this of course 
creates the area in which of course the present problem lurks and 
that gets you into the area of duty. 

I can see, if I am cutting my grass there, if this policeman wants 
to come up to me and say, “What is your name, and what do you 
do for living, and by the way do you own a Buick automobile with 
a black top ?” 

I think I ought to be able in conscience be required to say, “Yes, 
sir; I do.” 
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“Well, we have had a report that someone driving a Buick auto- 
mobile with a black top struck a child earlier in the day, and drove 
on.” 

I think the police official ought to be able to interrogate in this area 
reasonably. 

I think, on the other hand, my interest requires that he be able 
to interrogate me too before he takes me over to the nearest precinct 
and books me. 

I am interested in that. I think the average member of the com- 
munity has some duty to render society as well as these abstract rights 
that we speak of, and that we want to translate into our social fabric. 

Some people do not think that the average American has the duty 
to go to war, and if they can get out of it, duck a draft or get in and 
get out, why they do not sense any real duty here either, and if there 
is a duty to shoulder a musket or to respond no matter whatever it 
may be in time of war, to protect the social interest, I conceive that 
in a domestic society that each of us has a duty, too, to be responsible 
to what Justice Frankfurter spoke of as intelligent law enforcement. 

Now, the trouble comes, of course, when police go too far. No one 
wants a coerced confession. We are all past that.. I think we all 
recognize that the proprieties of coerced confessions are out. 

We do not want relays, we do not want physical force. 

We do not want psychological improprieties visited upon people 
that are being investigated. 

That is the reason why we sit here. We want those rights protected. 
But, by the same token, we do not want just because someone is held, 
either deliberately or stupidly, by police too long, to have the admis- 
sion against interest, the extrajudicial statement thrown out. 

I suppose if the Willis or the Keating-Willis bill were passed, I 
tried to sit down and envisage what might happen, if I were paid 
a retainer by someone who handled a case in a year or two where the 
problem of a delay was involved and I tried to envisage how the law 
would evolve under this legislation, and, gentlemen, I think this bill 
will be it, I may be wrong. 

I can only speculate. I think if this bill is enacted by the Congress, 
that we will have a rule evolve where the lawyer defending the case 
will have to show something in addition to the delay. This in a 
sense will be a technical application of the State rule, but I think in 
the Federal system the oo socom lawyer will show in the evidence that 
while the plan was being held something else happened, and then 
on a case-by-case development, the courts will probably say, “Well, 
you do have delay here but delay plus what you show in this record 
is not enough” in one case, but the delay here, “Yes, it was unreason- 
able. But the delay plus what we find in this record is enough,” and 
you will have a case-by-case evolvement with proper emphasis being 
given to the factor of delay—unnecessary delay. 

I think we can say here historically as a matter of fairness that in 
the Federal system, prior to McNabb and Mallory which translated 
the policy in another direction, the Federal courts did not give enough 
emphasis to the unreasonable-delay characteristic, and I have to be- 
lieve that in evolving jurisprudence, if the Keating-Willis bill was on 
the books, in the light of the history of the past 20 years where the 
trial court would see that there had been substantial delay, that as 
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governor of the trial, the trial judge is going to be mindful of what 
was done during the period of the delay, and, as I say, I envisage 
there will be a body of cases, a body of decisional law if the Congress 
were to pass this bill, where the defense lawyer will come in and say, 
“Yes, Mr. Justice, apart from the fact that they held Jones here for 
10 hours, they did not give him any lunch, and apart from that he 
tried to reach his wife and family or he tried to reach his lawyer,” 
and that through this different approach, it would be my hope at 
least that there would evolve a system that would bring into better 
balance the right of the individual as, or, and against or contrasted 
with the right of the community. 

Senator O’Manoney. May I ask you a question at that point? 

Mr. Cuase. Yes, sir. 

Senator O’Manoney. Let us assume that the Keating-Willis bill 
had been law prior to the arrest and interrogation of Mallory, and the 
defendant’s attorney had shown to the trial judge that during the 
delay and before the confession was obtained the police applied the 
lie-detector test to the arrested person. 

Would that in your judgment have been a sufficient showing ? 

Mr. Cuase. No,sir. I would say not. 

Senator O’Manoney. It would not? 

Mr. Cuase. No. 

Senator O’Manonry. You would not interpret that as being testi- 
mony against him ? 

Mr. Cuase. No; I think the people who, like Mallory, Senator, do 
not want to talk about the facts of the Mallory case, because if you 
ever wanted to find a record where, on the whole, the Metropolitan 
Police conducted themselves with propriety, not knowing that that 
record was going to become the cynosure of your eyes and mine, why 
that is the record, because here you have a case, the Mallory case, they 
do not want to talk about. 

They do not want to talk about the facts. It hurts. Here you 
have no coercion, no duress, no substantial impropriety, no nothing, 
I mean if one of my children had sketched out the facts of the Mallory 
case and set it up for a postdinner debate in our little study at home, 
they thought they really had me licked on the Mallory case because 
factually the defense really had very little to talk about. 

Now this lie-detector business is becoming pretty routine. I do 
not like it. I will not even permit on the civil side of the court when 
an employee comes to me and tells me his boss wants him to take a lie 
detector test, I even go so far as to say, “Risk the job, and we will sue 
him.” We are not going to submit to lie-detector tests. I do not 
like it. 

But in the criminal context to ask any individual to go through a 
lie-detector test is not asking very much of him. 

There is no psychological pressure there. There is no physical pres- 
sure there, I think, in the duress or coercion sense that would be 
deemed unfair, so that it would be my guess that the lie-detector test 
would not be enough, Senator. 

Senator O’Manoney. Well, doctors tell me, Mr. Chase, that ordi- 
nary patients who come into a doctor’s office and the doctor wants to 
take their blood pressure frequently show a very high blood pressure 
when the taking 1s first made, and the doctors make it a rule to disre- 
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gard the first reaction and let the patient rest, divert his attention to 
something else, and then take it again, because frequently they find that 
the blood pressure goes down after the excitement and the psycho- 
logical effect of having the blood pressure taken has worked off. 

Now that is only with respect to some patients. 

Some, in other words, are allergic to taking a blood-pressure test 
and their blood pressure goes up the minute it is mentioned. But after 
a while it goes down. 

Now considering the type of character who was the defendant in 
this case, it might not be surprising that the blood pressure, the lie- 
detector test, was a coercive factor, but that is only my speculation. 

Senator Carrotzi. Mr. Chairman, if I may interrupt. 

Senator O’Manoney. Yes, Senator. 

Senator Carrouu. I agree with Mr. Chase. 

I think that under almost all State laws the confession as described 
in the decision would be admissible in the State of Colorado. 

I think the fact they took a lie detector test would not alter the 
admissibility. 

I have said before, under these State statutes and most State pro- 
cedure I believe Mallory would have been convicted on the evidence. 

Washington is larger than the city I come from and I know how the 
police operate there; they do not operate like the Federal agencies; 
they could not and do their job. 

The question is really in my mind how we can give protection to the 
people of Washington, D. C., and still not enlarge the scope of the 
power of the other Federal police. 

Mr. Cuase. I am saying this as a practicing lawyer and as a pro- 
fessor, and not enlarge the scope of probable cause to Federal agencies. 

Let me put it a different way: I have been criticized by some papers 
and by some liberals who are very—who have a right to their view- 
point 

Senator O’Manoney. Off the record. 

( Off the record.) 

Senator Carroiy. Now, here is what I am coming to; I am trying 
for a practical approach. 

We know that the police of this country do not operate in the field 
of these common-law crimes and other crimes on the concept of prob- 
able cause. And we know that, generally speaking, investigations 
must be conducted by the police; we know that police interrogations 
must go on many times for several hours to exclude people who are 
under suspicion. Through interrogation and by other means the 
police are trying to investigate to determine whether or not they will 
file a complaint. Technically, the people interrogated are under 
arrest. I think here is the nub of the issue. If we knew some way to 
protect the people of the District of Columbia, to give them the same 
protection that the people of Denver and other cities have, do we 
really want to extend the scope of the Federal police power, excluding 
this metropolitan area? To put it another way, Do we really want to 
say in this bill that we permit the Federal agencies to arrest on sus- 
picion in order to develop probable cause ? 

Here, I think, is a matter of deep concern, Mr. Chairman. I believe 
that this is the fundamental issue. 
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McNabb established the rule of policy as you stated. Perhaps the 
Mallory decision unwittingly narrows that policy. 

But doesn’t the Willis amendment give the Federal law-enforce- 
ment agencies a right to arrest on suspicion so that they can develop 
probable cause? ‘This is a question never debated in the House; it 
seems to have never entered the deliberations of Willis and Keating, 
friends of mine, and good lawyers. It is a concept contrary to Amer- 
ican constitutional law. We ought to know what we are doing, and 
to try in some way, by amendment perhaps, to exclude the application 
of the Mallory rule to the common-law crimes in Washington, to pro- 
tect the citizens of the District of Columbia. Do you understan¢ my 
premise? I would like to have a comment on that. 

Mr. Cuase. I do,Senator. I shall try to answer it. 

Senator Carrot. Remember, Mr. Chase, I do not mean this as a 
reflection on the FBI or the Secret Service, but as a question we have 
had for a long time. These agencies can only arrest by virtue of a 
statute. These statutes use the words “arraign immediately, arrai 
forthwith—not unnecessary delay—immediately, forthwith. The 
question is now—and I am speaking of a rule of policy—could we say 
that the Supreme Court was attempting to establish a rule of exclusion 
comparable to the one in the Weeks’ case ? 

Will you comment on that? I know you are making a fair approach 
to the whole problem, based on long experience. 

Mr. Cuase. Well, "let me see if I can answer the questions you put 
seriatim. 

First, I saw the newspaper criticism to which you advert. And I 
think that we have to remember that the minute you suggest to certain 
liberals—and I shall not pause unless the chairman requires me to, to 
define a liberal, because a liberal in Washington may be different than 
a liberal in the garment district of New York City, or he may be 
different than the liberal who works for the London Economist—but 
in context, when you are criticizing, I rather sense that the writer 
undoubtedly felt that you were suggesting that the civilized standards 
for the Washington community should never, never, nevermore, as 
Poe said in The Raven, be less than would adhere thr oughout the Fed- 
eral system beyond Washington. So, if I may say with deference, as 
far as this type of liberal thinker is conc erned, you are creating the 
great catastrophic sin of suggesting that the standard in the W ashing- 
ton community be something less than it should be for an FBI agent 
that is hitting a still down in Harrisonburg, Va., on a good balmy 
summer’s night. 

Senator Carrotu. Well, I must say to you that I really got a little 
different interpretation out of that criticism. I was under the impres- 
sion that they felt that, this being the showcase of the world, that we 
should set an example of what the police departments of the cities 
and the States ought todo. And I think that some day this may come. 
I think some day ‘that this concept of probable cause may spread into 
the States. But the fact remains that it does not today, and I am 
trying to be realistic. I am trying to give Washington, D. C., protec- 
tion, and at the same time not open the door on the other end of this 
question. 

Mr. Cuase. Well, that was my reaction to the editorial writer. 

Let me say this, too, Senator, in connection with your observations as 
you commented on my interpretation of this writing. 
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I am not one of these people that bottoms my thinking on what 
other people may say or think, whether they are near the Mediter- 
ranean or beyond it. I think we have had too much in America, if 
I may be pardoned for saying it, of always propping our intellectu- 
ality by what somebody on the outside, who we are giving billions of 
dollars to, may think about what we are doing in handling a practical 
problem. I have heard that argument from this so-called liberal camp, 
frankly, adnauseam. They will come along every time, and they will 
seek to justify opinions of the Supreme Court this way, too, in a whole 
area of social-law development. 

“Oh, what will they think in Indonesia if you do this in Washing- 
ton?” And the next time you find out how they are thinking is when 
their diplomat appears and asks for a half a million dollars or 2 mil- 
lion dollars from the Congress of the United States. And some of us, 
frankly, are not unmindful of these things, and we are just not being 
led down this daisy chain of ideology, we are just not being taken in. 
We are not being taken in by schoolboys, not by editorial writers; we 
are not being taken in by any of these fishmen; that is what they are 
to me. 

Senator O’Manoney. How about reporters ? 

Mr. Cuase. Well, if the shoe fits, let him wear it, and I have man 
friends in the newspaper world. I belong to the Press Club. I brea 
bread with them, and we do not always agree before or after the bread. 
But at least some of us are not taken in by this ideo—and it is a prop, 
it is a bootstrap device, you know—and Just when you think you are 
selling your point they will jerk it out from under you by saying, 
“Well, jiminy christmas, what will they think about you at the 
University of Moscow if you do this kind of thing in Washington?” 

And this, frankly, does not appeal to me. I have got 5 little chil- 
dren running from 20 down, and I am trying to sell them the same 
thing I believe myself—don’t buy that kind of stuff. 

Senator O’Manoney. Mr. Chase, that reminds me of a question I 
intended to ask you. It escaped my mind before I got to it. You were 
testifying that you do not like these lie-detector tests. And you always 
advise your clients in civil proceedings to sacrifice the job and sue for 
damages. 


Mr. Cuase. Yes, sir. 

Senator O’Manonry. Do you think there is undue pressure being 
brought by the lie detector that the boss requires of such a possible 
client in a civil proceeding ? 

Mr. Cuase. Well, I will tell you why, Senator; I have no confidence 
in the lie-detector test at this point. We are dealing with something 
that by inference at least will be deemed probative. 

Now, I have actually seen cases of where lawyers, persons, were 
able to guide clients to control results in lie-detector tests, under the 
basic test given in this town. And I actually know of cases, and the 
proprieties of my profession obviously prevent a refinement, but I 
must answer the Senator’s question—where persons who I knew, as 
far as one can know human conduct, were responsible in a given situa- 
tion, were able to goof off, if you will, the interpreter, who, after all, 
is dealing with a subjective reaction on pulsations in the lie-detection 
operation. That is the practical reason I do not do it. And I realize 
if my boy or girl does not do very well, if an employer in town wants 
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her to take the test that she is a dead duck or he is a dead duck—even 
though the courts do not, in this jurisdiction, by way of illustration, 
give any probative value whatsoever to the lie-detector test. 

Senator O’Manoney. Mr. Chase, you are such a good lecturer that 
you are a strong temptation to the members of the committee to inter- 
rogate you, and thus protract your testimony. 

Senator Carroui. I never did get an answer to those two questions. 

Mr. Cuasz. All right; we had gotten on our friends, the liberals, 
and now we go to the meat which you must eat in the problem. 

Senator Carroiy. You know, you are talking to a liberal, next only 
to Senator O’Mahoney. 

Mr. Cuase. You know, Senator, I remember when you were in the 
House, and I remember when you served in the White House, and I 
remember taking dinner with you, with Senator John McClellan, and 
at a White House correspondents dinner with our mutual friend Joseph 
Huttley some years ago, and I know members of your family. And, 
therefore, I know you are a sound intellectual liberal, and none of the 
statements which I have sought to bring out here I would say apply 
to you, sir. 

Senator Carroiy. See that that stays in the record. 

Mr. Cuase. Now, here is my answer to the question, the practical 
roblem, as I understand the Senator puts it—what is good for Wash- 
ington may not be too good beyond Washington, is the way I reduce it. 

I do not know that we have any real problem, Senator, of unreason- 
able delay in the Federal system before McNabb. I don’t know, as a 
matter of practical defense of cases—I know in my shop we had them 
from all over—that I ever ran into many cases of it. But we did have, 
right here in town, in the old days, real problems as to what the local 
police did with accused, and it led to the Wong case, as I remember it, 
which went out of this old supreme court up to the Supreme Court 
of the United States, where you had coercive activities and duress 
employed during a long period of detention. But, generally speaking, 
I would think that even the critics of the Federal Bureau of Investi- 

ation will agree that unlawful, coercive, or even a moral impropriety 
in the area of putting the citizen to long periods of detention, during 
which confessions or admissions against interest were extracted, has 
not been the history of the Federal Bureau of Investigation in the last 
35 or 50 years—not at all. I think that the record would point the 
other way. 

Now, no system is perfect. I realize every time you make a gen- 
eralization somebody may come along and say, “How about Jimmy 
Jones’ case up in Albuquerque, back in 1911, don’t you remember 
that one?” Well, I don’t know that one. 

But, as a general proposition, we know that the agents, the Federal 
Bureau, warn—they are not required to, at least in most areas, as I 
remember the code, and they are operating by the code—required to 
givethe warning. But they do. 

Case after case you find that when the agent goes into an area for 
violation of the Federal Criminal Code, he gives the warning. Even 
in a Dyer Act case, where some youngster or adult might take an 
automobile and shoot down into the hills of Tennessee, and be picked 
up by Federal agents out of Nashville, they give the warning. 
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Senator Carrot. If I may interrupt, my point is this: It is true, tc 
I think, they give warnings. All over the country they give a warn- eC 
ing. But is it not true, based on your long experience, that when tl 
an arrest takes place—and I am not referring to the FBI alone—the a 
general practice is that arrest is followed by interrogation? And that ic 
it is in getting a confession, that they then begin to say for the first 
time, “You make this statement of your own free will. You realize I 
that this testimony will be used against you.” Usually they incor- 0 
porate the warning in a confession. But most of the interrogation is 
oral. r 
Now, the point I am making is not so much about interrogation t! 
alone. I am really thinking in terms of the arrest, arrest on suspi- ( 
cion. In my area they call it investigation—the arrest on suspicion 
followed_by interrogation for the purpose of developing probable n 
cause. This is my chief concern—whether or not it will be extended. 
You said awhile ago this is all speculative. But this is the first hi 
time that—and it is my own opinion—that the Congress may put its 
stamp of approval on something that they did not intend to do in the 
first place. What they are trying to do is get away from the effect : 
of the Mallory decision, and by getting away from it they may open Q 
the door to abuses in another area. t 
Now, is there any way that the bar of Washington, D. C., could offer L 
an amendment to do its own study so we could exclude the effect of : 
the Mallory rule, the Mallory decision, to the common-law crimes of 
Washington, D. C ., 80 the people could have the protection here that ( 
is afforded citizens in other big cities? t 
Mr. Cuasr. Well, I am not speaking for the bar, nor am I speaking 
for the bar association. I am just another dues-paying member, so ] 
to speak, 
I think you would have great trouble locally, as a practical matter, 


Senator, when you start ‘segregating what might be denominated 
common-law crimes vis-a-vis crimes which are included in the District : 
of Columbia Code, vis-a-vis crimes which are included in the United 
States Code. : 

Generally speaking, I think I appreciate what you are driving at. 
You are saying that your rapes, your robberies, your yoking, your 
mayhems, your assault and batteries here, under statute, just as you 
would have under Denver, entered by reason of enactments of the 
Colorado Legislature, or by implementation with city ordinance— 
and you are saying in that area could not such a bill be drafted, if I 
understand you correctly. 

Senator Carroti. That is right. 

Mr. Cuasr. It could be done. But I do not share with you the fear 
or the anxiety that if the Keating-Willis bill is passed as is that the 
FBI and the Alcohol Tax Unit, : and the narcotics agents are going to be 
able then, with congressional imprimatur, if I understand you cor- 
rectly, run out and grab people miscellaneously, and hold them in- 
definitely while they dev elop proper cause. I do not know. I havea 
feeling that while there are always disappointments, that law enforce- 
ment gets better. I think the standards that, for instance, are prac- 
ticed, and not just taught, here in W ashington today, get better all the 
time. I think in my own time at the bar, through several superin- 
tendents, I have seen a constant improv ement. I know you are going 
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to get deviations, you are going to get shifts away from your model 
code. Cert tainly as the office of chief of police has been conducted by 
the present incumbent and the office of the United States attorney as 
administered by the present incumbent in my opinion have been 
ideally—almost no instances of which anyone can complain. 

Senator Carrouyi. May I interrupt a moment here, Mr. Chairman ? 
I will narrow this down. This witness has a lot of commonsense, a lot 
of experience, and that is why I want to follow through. 

Here we have a unanimous decision of the Supreme Court. Let me 
read from it. If for a moment we can just separate from our thinking 
the District of Columbia and consider the words of a unanimous 
Court: 

The scheme for initiating a Federal prosecution is plainly defined. The police 
may not arrest upon mere suspicion, but only on probable cause. 

The court is reiterating what has been the policy all through the 
history of this Nation. [Continuing:] 

The next step of the proceeding is to arraign the arrested person before 
a judicial officer as quickly as possible so that he may be advised of his rights 
and so that the issue of probable cause may be promptly determined. The 
arrested person may, of course, be booked by the police, but he is not to be 
taken to police headquarters in order to carry out a process of inquiry that 
lends itself, even if not so designed, to eliciting damaging statements to support 
the arrest and ultimately his guilt. 

Now, I say that in the States police could not function against 
common-law crimes under such a strict rule. But it is my point 
that in debates back through the years, there has always been appre- 
hension about a Federal police system. If we now permit the Federal 
police to arrest on suspicion—let us assume they have not, let us hope 
they will not—the question remains have we opened the door to some 
of the evils about which that apprehension arose. 

When you read this unanimous decision of the Supreme Court 
and consider it in the light of the whole Federal police problem, 
I feel that the question must be asked whether this is a clear definitive 
statement of a rule of exclusion, similar to that in the Week’s case. 

Mr. Cuase. Well, that is certainly the effect of what they have 
done. And I think that if Mallory stands for nothing else, it stands 
for the philosophy that rule 5 (a), as we interpret it, serves to act 
as a sanction 

Senator Carrot. Judicial sanction. 

Mr. Cuase. It is a judicial sanction for giving implementation to 
the fourth amendment. And I do not agree with it—as it stands 
asa practical operating force in the community. 

In other words, you are in the area of policy here. I suppose 
2 could debate this kind of topic endlessly. 

I do not think that you ask too much of a citizen, talking about 
the average across-the-board citizen—you do not have to worry about 
the racketeers and the smart boys. They know that no dumb people 
are in the pens. They keep their mouths shut. They are not too 
concerned with this, although they can parade through the facade 
of liberalism and back this kind of thing. 

But our concern maybe is about the little guy, the little people 
who are not quite as smart, and who may t talk. And I say that in 
this area, on Sean the human conscience being what it 1s, if you 
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eliminate the organized criminal, you have to make the great bulk 
of your cases by interrogating this person. His sense of guilt—or 
maybe you trap him. Maybe he says he was with James Jones at 
the poolroom while you are talking to him, and through another officer 
you get a phone call put through down to Wallace’s poolroom to 
see if he is really there. You have done this, sir, probably in your 
own life at some stage where you have had to check out the veracity 
of the statement. Now, this is the way law enforcement operates. 

Now, if we want to be honest about this thing, let us just say once 
and for all that we are going to eliminate from the Federal juris- 
prudence the concept of confession, or the concept of extrajudicial 
admission against interest, and say that hereinafter law-enforcement 
officials, prosecutors, have to make their cases from evidence that is 
independent of any confession or extrajudicial admission. 

Because if you take the language of the Trilling case, in all its 
ramifications, and there are enough opinions there to start another 
war—take the Porter language to which I referred awhile ago—it 
gets down to a simple proposition. Do you want to allow confessions 
in evidence or not? Now, let us be frank about it. Let us stop dancing 
around the Christmas tree here. Because you are not going to get any 
confessions or any extrajudicial admissions if you go up to the front 
of Chase’s house and you see him on the doorstep, and you say, “Mr. 
Chase, come with me.” 

“Who are you, sir?” 

“Well, Iam Officer Smith of the Metropolitan Police.” 

“What do you want me for?” 

“Well, we want to talk to you about a car that was stolen. Come 
along with us.” 

And they take me to the precinct. 

Now, what happens? Under 5 (b), and you have to assume the 
law is being followed, the commissioner or the magistrate from our 
municipal court says, “Read him the charge.” So he acts it out, nobody 
understands it, but that is the way all our proceedings have started 
since time immemorial, and he is identified and told he is wanted for 
such and such a charge, and that he is entitled to know what that point, 
the nature of the accusation under 5 (b), so he spells it out, if he 
observes the statute. And then he tells him he is entitled to a lawyer. 
And, of course, there will be those that will say that the Government 
should give him a lawyer right then. We are coming to that. 

Senator Carroti. May I interrupt for one more point, and then I 
am through, Mr. Chairman. 

I read in a Washington newspaper the other day of an instruction 
of United States Attorney Gasch to police officers of the District of 
Columbia which informed them how to make an arrest. As I read the 
article, he informed also to knock on a door and say, “We are police 
officers, we want to arrest you’”—and to wait for someone to come be- 
fore they break the door down. 

In the Turner case, one of the cases mentioned in the article, they 
knocked on the door and said, “Please.” There was no response, and 
they kicked it in. And the court said their actions were wrong. 

Now, here is the point I am making. I do not want to talk again 
about Washington, D. C., but if the Federal police of Washington, 
D. C., now operating under Federal rule could kick in the door of an 
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American citizen so could the FBI, and so can the Secret Service, and 
so could the Alcohol Tax Unit. And I could never understand that 
that would conform with Federal constitutional law. 

And this concerns me, also. This is why I want the Congress to 
think about the scope of this concept. All I ask is that they know 
what they are doing, Mr. Chairman. Do you remember that article, 
Mr. Chase ? 

Mr. Cuase. It was a quotation of the United States attorney, Mr. 
Gasch, on the instructions he has given to the Washington Metropoli- 
tan Police. I think you have stated it. 

(The article referred to appeared in the Washington Evening 
Star dated July 28, 1958, and is as follows:) 


{From the Washington Star, July 28, 1958] 
Po.ticE ToLtp To STATE PuRPOsE BEFORE ATTEMPTING AN ARREST 


Washington police shouldn’t be so tightlipped when arresting people, Chief 
Robert V. Murray warned today. 

The Chief issued a memorandum quoting a recent letter from United States 
Attorney Oliver Gasch, whose office lost a case because detectives didn’t say 
enough before making an arrest. 

The letter painstakingly outlined suggested ground rules to follow when arrest- 
ing a suspect in his home. 

“It is suggested that the officers of your department be instructed that in the 
future when arrests are made with or without a warrant within a private dwell- 
ing they state their identity and their purpose for being there prior to effecting 
an entry through a closed door,” Mr. Gasch lectured. 

In nearly textbook style, he outlined the suggested procedure: 

If officers have a warrant, say: “Police. Open the door. I have a warrant for 
your arrest.” Or, “I have a warrant for the arrest of John Doe.” 

If the police have probable cause to arrest without a warrant, they should say: 
“Police. Open the door.” Then name the person to be arrested and tell him he 
is under arrest. 

“* * * Should admission be denied, it is felt that the officer could legally enter 
the premises by force and remove the defendant therefrom.” 

The memorandum arose from a recent Supreme Court case (William Miller v. 
United States), decided June 23. 

Police went to the home of the defendant and knocked on the door. When 
asked who was there, the reply was: “The police.” 

The defendant tried to close the door but the officers forced their way in. 

The court noted the police neither demanded admission nor stated their purpose. 
They failed to place the defendant under arrest until after entering the apartment. 

“The Court held,’ Mr. Gasch wrote, “that the rule seems to require notice in 
the form of an express announcement by the officers for their purpose in demand- 
ing admission and that a few more words by the officers in that case would have 
satisfied the requirements.” 


Mr. Cuase. But let me see if I can answer you, sir, and I will be 
through on this point. 

I will agree with you that as a matter of probable cause, before 
and after Weeks, whether you are operating a still or whether you 
are housing a felon, and whether you are living in Cold Springs or 
living in L. A., before that Federal agent can kick that door down, or 
can bust into Smith’s home, he has to be armed with a warrant, as 
a general proposition. In other words, he must have this probable 
cause, either C affidavit or complaint filed, whatever approach is 
taken. 

But do we not overemphasize that, Senator, when we are dealing 
with the Mallory or McNabb problem? Is your sanction of saying 
that an admission gotten out of a witness 8 hours later or 10 hours later 
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is your answer to unlawful arrest really a sound answer? Aren’t we 
trying, when we approach it this way, to say that we are going to make 
sure that all arrests are done consonant with the fourth amendment— 
we will be best protected if we do not allow into evidence a confession 
that is secured after a man has been unreasonably detained. Aren’t 
we sort of mixing up our subject and our predicate a bit when we 
approach it that way? Aren’t we denying, at that point, what we 

started out with, namely, that the problem in the Keating-Willis bill 
is a problem of evidence? It is not truly a problem of legislating or 
not legislating a sanction by way of implementing the fourth amend- 

ment. 

Senator Carroti. Well, is it not the effect of that amendment to 
eliminate the judicial sanction 4 

Mr. Cuase. Of the Willis amendment ? 

Senator Carroiu. Yes. 

Mr. Cuase. No; the Keating bill would eliminate the sanction—the 
first paragraph of the bill. What Willis does, as I see it, is move up 
this hearing before the Commissioner, if it is carried out by the arrest- 
ing officer, right to the scene of the arrest. 

Senator O’Manoney. May I interrupt for a moment ? 

The Chair is called to the telephone. Will you act as chairman ? 

Senator Carroti. I will be happy to. We have had very helpful 
testimony from this witness. 

Senator O’Manoney. Mr. Laughlin is the next witness. Mr. 
Laughlin has testified at length before the Subcommittee on Constitu- 
tional Rights. I noted this this morning. And, of course, that testi- 
mony is before this committee. 

Mr. Cuase. Mr. Chairman, to summarize what I w as trying to say 
by way of making a direct answer to the chairman’s concern, and 
I think I appreciate that concern—if I understand the Chair cor- 
rectly, the Senator is saying to me, “Will we, as a Congress, be enlarg- 
ing, be liberalizing, the powers of agents in the field in the area of 
arrest and detention of pecple?” 

Senator Carrot. First of all, as I understand, we are in agreement 
on this, that as we see the Mallory rule today, it is a judicial ‘sanction. 
On the second point—the bill as passed by the House is a rule of evi- 
dence, the purpose of which is to remove that sanction. Would you 
agree with that statement ¢ 

Mr. Cuase. It would remove the sanction if the basis for excluding 
the confession or extrajudicial statement were solely unreasonable 
delay. 

Senator CarroiL. The issue I am trying to develop is how far we 
want to go. 

In that light I want to raise one more point on your testimony. 

It is your opinion that this involves a rule of evidence rather than 
a constitutional principle ? 

Mr. Cuastr. I have no doubt, and while one is hesitant to make abso- 
lute or general statements about anything any more, certainly in the 
law, I have argued it out with my friends, and we have differed in- 
tellectually about many things. But I see no room for a substantial 
constitutional question in the matter that is now before the committee, 
none at all. 
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Senator Carro.u. In one of the decisions—it may have been the 
McNabb case—the majority of the Court said that they had inherent 
jurisdiction to formulate rules of evidence. The question has been 
asked that what we have under consideration here might force the 
Supreme Court to face the issue head on, as to whether or not the 
Congress has the power to change a rule of evidence which the Court 
has determined is in violation of a constitutional right. Do you be- 
lieve that this might happen ? 

Mr. Cuase. I think so. And I think at that point one of the suc- 
cessor committees in the later Congress would just take the jurisdic- 
tion away from the Federal Court and we would have to start all over 
again. 

Senator Carrott. Then we would have some more bills to curb the 
appellate jurisdiction of the Supreme Court. 

Mr. Cuvorra. Mr. Chase, did I understand you to stress that delay 
alone, without any other circumstance, would not render a confession 
inadmissible under the Willis bill ? 

Mr. Cuase. Under the Keating bill, with the Willis amendment. 

Mr. Curorra. Well, suppose I were to ask you this question : Would 
a delay of 3 weeks or a month, without any other circumstances, re- 
sulting in confession, render it inadmissible under the Willis bill? 

Mr. Cuase. Well, we might as well look at the language. I would 
answer that every statute has to be read with the standard of common- 
sense, and I suppose that if you detained somebody for 3 weeks, that 
it would be inadmissible. But as I read this language, I suppose some 
bright young man could see the idea that literalistically read, strain- 
ing the verbal gnats here, one might say under the language of “a” 
that if a person was held 3 weeks we might as well say 3 months, that 
the confession would be good. But there, don’t you see, any court that 
is worthy of its robes is going to say, “You not only have time here, 
in the sense of delay, but the length of it there would become that 
additional fact,” that plus what I spoke of—so that you would have 
delay plus something else if you held anybody 3 weeks. And I would 
say that under this bill that the confession would be inadmissible, prima 
facie inadmissible. 

Senator Carrouu. In other words, even if a man were held incom- 
municado for a period of 3 weeks’ time, fed properly, allowed to sleep 
properly, all of the circumstances around his arrest and his holding 
would have considerable weight, as I understand, upon the admissibil- 
ity of his confession. These very points were made in debate in the 
House, and I agree with Mr. Chase in that, under these circumstances, 
they would hold it inadmissible. 

Go right ahead. 

Mr. Cuxorra. There was great emphasis put on delay at the begin- 
ning of your spiel, and there was no qualification to that delay. That 
is why I brought the point up. 

I would like to read into the record the comments of Congressman 
Willis and Congressman Hyde, and Congressman Cramer, in answer 
to the same question. 

Congressman Willis said: 

I should certainly imagine that in a case of this kind a confinement would cer- 


tainly be looked upon with suspicion and that the court would take it into con- 
sideration. 
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Congressman Hyde said: 


If what the gentleman describes occurs, the delay so then constitutes an oppres- 
sion and the oppression would then be an element additional to delay. 


And Congressman Cramer said: 


If the delay were of such great and unreasonable length, then of course the 
court still has the power to determine under the person’s constitutional right and 
the due process clause that he has been denied due process and this bill, of course, 
could not in any way change that fundamental rule. 


Mr. Cuase. Mr. Chairman, I would like to pass up now my prepared 
statement, which does go into areas covered here and also touches upon 
areas I did not reach, but which I recognize in the interests of time are 
perhaps better filed. 

Senator Carroty. Thank you for coming. This will be entered in 
the record at this point, Mr. Chase. 

(The statement referred to is as follows :) 


STATEMENT OF NICHOLAS J. CHASE, WASHINGTON, D. C. 


Mr. Chairman, gentlemen, I think that we can all agree that the basic problem 
inherent in any discussion of the Mallory rule is the question of how we may strike 
the proper balance between our desire to protect the rights of an individual ac- 
cused of crime, on the one hand, and our desire to permit effective police investi- 
gation, detection, and punishment of crime, on the other. I do not intend to dis- 
cuss the question whether the Supreme Court correctly decided the McNabb and 
Mallory cases. I do not intend to discuss the question of what the exact holding 
of the Mallory case is, although this question is certainly an interesting one in 
view of the different opinions expressed by the judges of our circuit in the recent 
Porter, Trilling, Metoyer, and Milton Leo Mallory decisions. For the purpose 
of my brief comments, I shall simply assume that the Mallory rule prohibits the 
admission into evidence of the statement of an arrested person who was not taken 
without unnecessary delay before the nearest available commissioner. I shall 
not meditate upon the meaning of the magic phrase ‘“‘without unnecessary delay.” 

It seems to me that this committee is faced with problems of (1) whether 
the Mallory rule strikes a proper balance between the interest of the individual 
and the interest of the public, (2) whether some other measure would more 
properly achieve this desired result, and (3) whether it is up to the Congress to 
determine the question of what evidence should be admissible in a Federal 
criminal trial. 

You gentlemen are familiar with the testimony which has been presented to 
other committees of the Congress within recent months by law-enforcement 
officers, professors, and members of the bar, many of whom are engaged in sub- 
stantial criminal practice. Although their opinions differ widely, it seems clear 
that they agree that one effect of the Mallory rule is that persons who are 
admittedly guilty of major crimes must in some cases be freed simply because 
of a delay in bringing them before a United States commissioner when their 
confessions are concededly voluntary. It seems to me that this result is not in 
the public interest. It is one thing to say that police brutality, unlawful coer- 
cion, and illegal inducements must be stamped out and that any confession 
obtained as a result of these practices must be excluded. I agree thoroughly 
that such involuntary confessions should not be admitted into evidence. It is 
entirely another thing, however, to say that a confession which is admittedly 
voluntary should be excluded from evidence. This distinction has always been 
recognized in the State courts. Sometimes being alone in a view indicates a 
step in the direction of progress. Often, however, it simply indicates error. 

A major argument which is advanced to support the result of the Mallory rule 
is that an accused is often ignorant of his rights and may put his head in a 
noose unwittingly when he has not been brought before a United States com- 
missioner promptly. Undoubtedly this is true in many cases. However, it seems 
doubtful to me that the Mallory rule is necessary to insure that an accused is 
informed of his rights. The provisions of H. R. 11477 insure that an accused 
will be informed that he does not have to make any statement and that any 
statement made by him may be used against him. It provides that whenever 
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an accused is not informed of his rights any statement made by him shall not 
be admissible. It insures that an accused will be informed of his rights imme- 
diately after an arrest if law-enforcement agents decide to interrogate him. The 
accused is thus given greater protection than he has under the Mallory rule in 
that he may not be interrogated without warning during periods in which there 
is a necessary delay between arrest and presentment before a United States 
commissioner. Such a provision is broader than the English precedents and is 
substantially the same as the protections given to those persons subject to the 
Uniform Code of Military Justice. 

Furthermore, H. R. 11477 meets the objections by most law-enforcement agen- 
cies to the Mallory rule as well. A police investigation may continue without 
interruption for a greater period. The impetus of an initial investigation is not 
destroyed by an interruption of the investigation. 

I suggest that this bill considered with the requirement that any confession 
be voluntary before it may be admitted into evidence provides an adequate safe- 
guard to an accused while, at the same time, protecting the interest of the Gov- 
ernment. I do not think that the individual liabilities of an accused demand 
that his confession be excluded when (1) he knew he had a right to remain 
silent, (2) he knew that any statement he made might be used against him, and 
(3) he voluntarily confessed. Yet this is the result under the Mallory rule, if, 
in addition to these facts, he had not been produced before a United States com- 
missioner without unnecessary delay. 

I do not think that it is necessary to go so far as S. 3325 in protecting the 
rights of an accused. This bill goes further in protecting the rights of an 
accused than the provisions of any State statute of which I am aware, as well 
as the Uniform Code of Military Justice (8. U. S. C. 831). I suggest that to 
require that a suspect be informed that he has a right to legal counsel at any 
interrogation, even though he has not been arrested, would effectively frustrate 
police investigation and detection of crime. The Supreme Court has in the 
Groban case and the Crooker and Cicencia cases recently indicated that an 
accused possesses no such due process right in a State proceeding and by dictum 
stated that there is no such constitutional right in a Federal proceeding. 

I do not think that it is necessary to comment at length upon the power of 
the Congress to pass legislation concerning the subject under investigation by 
this committee, although there have been comments to the contrary. The Su- 
preme Court has held that an accused is not deprived of due process of law 
when evidence obtained in violation of law is admitted against him. The Con- 
gress has the power to do away with the requirement of the preliminary examina- 
tion altogether. It can determine the jurisdiction, venue, and standard of mental 
responsibility in the courts. A number of cases have held that Congress can 
determine the rules governing the admissibility of evidence in Federal trials. 
Indeed, Justice Black has pointed out in his concurring opinion in Wolf v. Colo- 
rado that Congress could permit the admissibility of evidence obtained in viola- 
tion of the fourth amendment. 

Something should be said about the rules which apply in the Military Estab- 
lishment of the United States. In the Military Establishment, the law requires 
that an arresting officer advise the suspect of the nature of the offense, that he is 
not required to make a statement and, if he does, such a statement may be used 
against him. This is a fairly full warning, to say the least. The Military Court 
of Appeals has consistently failed to admit statements in evidence where it was 
found the warning was not given. The Morse bill calls for as much and per- 
haps a little more in that it would provide for the “right” to counsel. 

Specifically, in the Military Establishment at title 8, United States Code, see- 
tion 831, it is provided that no military policeman or arresting authority shall 
interrogate or request any statement from a person suspected of an offense, or an 
accused, without first informing him of the nature of the accusation and advis- 
ing him that he does not have to make any statement regarding the offense of 
which he is accused or suspected and that any statement made by him may be 
used as evidence against him in a trial by court-martial. It is then specifically 
provided that any statement secured in violation of these provisions is not admis- 
sible in evidence. 

When we return to the provisions of the Willis amendment, I have trouble 
or it is unclear in one principal respect. It would be my recommendation that 
the language “made by an arrested person” be changed to “made by an ac- 
cused or person suspected of an offense” (lines 3 and 4, p. 2). Similarly, I would 
change line 6, page 2, by striking “the arrested person” and substituting “the sus- 
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pect or accused” and after the language “had been advised,” I would add “of the 
nature of the accusation” (line 6, p. 2). In other words, I would not go as far as 
Senator Morse but I would go further than Representative Willis. 

I listened with interest to some of my friends and fellow lawyers as they gave 
testimony in these hearings. Too often, I am afraid, they relied upon opinion 
and hearsay and less upon the facts of life. Too often, I am afraid, they became 
lost in the woods of legal and logical abstractions, abstruse constitutional law 
concepts, and similar references which in their unrefined form left an impression 
of unreal crudity. They really want no detention of the citizen at all and they 
would scotch even reasonable inquiry, interrogation, and detention. Too often, I 
am afraid, there has been specious talk of the fourth amendment and unlawful 
seizure in violation thereof, too much about problems in separation of powers and 
other legal cliches. Thus, there has been too much of the fetish of the symbol of 
liberalism. 

The meat of the problem goes to the practical trustworthiness of confessions, 1 
admissions against interest and statements which are secured in a lawful manner, 
reasonably and within the proprieties of standards which our civilization can 
accept. No one wants a citizen arrested without probable cause. No one wants 
in evidence a wrongfully secured confession or admission. Thus, we can elim- 
inate these categories. The problem here is one of evidence and the question of ] 
evidence is whether we are going to say that hereinafter prosecutions shall be 
earried forward without confessions. Let us face up to the problem. If we are 
going to abolish evidence directly or indirectly derived from confessions, let us 
say so. This would mean proving up a case from evidence independent of admis- 
sions of the accused. If, on the other hand, the law of evidence will still take 
within its framework statements and admissions against interest made by persons 
suspected of crime, then we are faced with the practical problem of determining 
the conditions under which such statements or admissions shall be admitted in the 
evidence. Basically, this is in the area of the jury, which with experience in the 
affairs of life would weigh the facts to determine whether or not the statement 
or admission was voluntarily made under circumstances which warrant crediting 
or, on the other hand, disbelieving. 

experience indicates that in many serious cases there are no direct witnesses, 
no direct evidence of the crime. The proof must come from circumstances and 
from statements of the accused. Interrogation by law-enforcement officials may 
well be the operative force upon the human conscience which results in the ad- 
mission by the suspect of his responsibility. Only interrogation can give the 
basis for checking the truth of the answers, alibi, or defense of the suspect. 
Without this approach, only too often investigations would end without solution. 

This is the choice. It is a matter of policy based on the facts of life, on practi- 
cal considerations, on realities which recognize that, while law-enforcement 
‘agencies are not perfect, there is a definite growth of standards in investigative 
work as contrasted with methods employed years ago. Federally, as well as in 
Washington as such, the sanctions, civil and administrative, as well as high-type 
educational and instructional guides, clearly tend to make policemen pursue in- 
vestigations with proper regard for individual rights. This is part of the 
evolving educational process, and the burden is on the United States attorney, 
the Superintendent of Police, and the press. 

There is one other phase of the problem. It involves a recognition of confi- 
dence in trial judges. The tendency of the past several years has been to deny 
confidence in our trial courts. I submit that under the provisions of the Keat- 
ing-Willis bill our trial judges will have adequate standards, which they will 
conscientiously apply to control the use of evidence of statements made by 
suspects during periods of reasonable detention while the police seek to ferret 
out the person or persons responsible for the criminal conduct involved. These 
courts will not be particeps to what has been euphemistically spoken of as sordid 
business. If the accused has been unreasonably delayed, or otherwise put upon, 
the court or jury can be counted upon to protect him. Sometimes I wonder how 
many more people need to be yoked, raped, and robbed in this community before 
the pendulum swings back to a position of moderate and practical administra- 
tion and the hoop skirt of legal abstraction, founded in pseudo-liberalism, is dis- 
carded for at least a sack. 

Consequently, I recommend that this committee of the Senate support H. R. 
11477, as is or with the suggestions herein advocated. It represents a con- 
erescence of procedures which will give logical and legal symmetry to rule 5 
of the Federal Rules of Criminal Procedure. 
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I do not represent organized crime locally nor at places outside of the District 
of Columbia; nor do I represent notorious criminals or racketeers. I am in- 
terested in the welfare of the normal American citizen. For almost 20 years 
now I have represented the average citizen in his conflicts with the law. I feel 
that the citizen, as well as the community, will be reasonably protected if H. R. 
11477 is enacted. 

Senator Carrott. Mr. Laughlin, about how long will you testify ? 

Mr. Laven.tin. Whatever time—I can confine it to any time you 
want me to stop. 

Senator Carrotu. Well, here is our problem. 

Mr. Laveuurn. I only expect to speak extemporaneously. The 
only time I ever wrote anything was in high school one time. We 
were writing on hanging Jeff Da avis, and that is the only time I ever 
wrote anything. I stuck up for Jeff Davis. 

So if you tell me when you want me to stop 

Senator Carrot. Well, we have a problem here. We have wit- 
nesses. 

May I ask what other witnesses are here now ? 

We have Mr. Hart here ? 

Mr. Harr. Yes, sir. 

Senator Carrot. And Mr. Foreman? 

Mr. Foreman. Yes, sir. 

Senator Carroti. And we have Mr. Hogan ? 

Mr. Hogan, when do you go back to your r class? 

Mr. Hogan. I am at your disposal, now, Senator. 

Senator Carroty. Thank you very muc h. 

And, Mr. Hart, what is your situation ? 

Mr. Harr. Sir, this is the second day I have spent up here, and I 
am a practicing lawyer, and I have a lot of things to attend to. 

Senator Carrott, Well would you give me some idea about how 
long your testimony would take ? 

Mr. Harr. About 10 minutes. 

Senator Carrouy. All right, sir. 

Unless the bells interfere, I will hear you. 

Now, Mr. F nah about how long will your testimony take ? 

Mr. Foreman. I don’t think more than 10 minutes, Mr. Chairman. 

Senator Carroiyu. All right. 

Now, Mr. Hogan, how long will your testimony take ? 

Mr. Hocan. About 10 minutes. 

Senator Carrot. Well that is 30 minutes. 

Now I will ask you, in view of the standard that has been set, how 
long would you want? 

Mr. Laventr. I would s say 20 minutes. 

Senator Carrot. Well, gentlemen, the military authorization bill 
is up now, and I have some » amendments that affect my area that are 
very vital. 

Supposing you go ahead, Mr. Laughlin. You know what our basic 
points are. 





STATEMENT OF JAMES J. LAUGHLIN, ATTORNEY AT LAW 


Mr. Laueuuin. My name is James J. Laughlin. I am an attorney 
here, a member of the bar, of the Supreme C ourt, the court of appeals 
of this circuit, the third, fourth, fifth, sixth, seventh circuits. I am 
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being admitted to your circuit in 30 days, the 10th circuit, and also the 
courts of Indiana, where I am a legal and voting resident. I vote in 
Indiana. 

I have been active in the practice of law since 1934. I think in that 
time I have handled in excess of 5,000 cases. Most of those have been 
criminal cases of every kind and description, including two treason 
cases. When I say that, it is not to speak in the first person, but it 
might assist the committee in some of the suggestions that I have. 

Now my view is that the Supreme Court ruling in the Mallory case 
is sound and should not be departed from. It would be my—also, I 
would suggest if there is any tendency to enact into law, into legisla- 
tion, that ruling—in other words, to modify it—it should be held in 
abeyance because it is a serious matter. It affects the rights of every 
person. And I speak mainly, not for the wealthy litigant—I am 
thinking of the poor litigant. The Bible says, “The poor we have 
with us always.” And you will find that most of the defendants here 
in indictments are impoverished. 

And it is to the poor people that is needed protection. 

I think it is well spoken by a very great statesman when he said: 

We are fighting the battle of free citizens throughout the United States— 

whether they live in the slums or in the great ornate apartment houses of the 
land, we are standing for the rights of the people of the United States who are 
the source of all power, that may be exercised against them and even the power 
that is entrusted to a prosecuting attorney. 
That was said by a very distinguished man, the chairman of this 
committee, Senator O’Mahoney, when he argued for 2 days success- 
fully in District court, and he prevailed in that argument. It was 
an interesting argument and we were in admiration of his eloquence, 
and I think that is well spoken. He had in mind the right—it was a 
tremendous argument. I mean we came in one by one, Senator, and 
you took 2 days, and every bit of it was interesting. 

Now, I want to say, in the beginning, too, that I appreciate what 
Senator O’Mahoney said with reference to the Chiet of Police. I 
don’t think the District or any other large city has ben blessed with 
such a fine outstanding head of a department. Chief Murray is a 
man of excellent character, he is a good policeman, he has brought 
great credit on the District of Columbia. 

And when you consider the vast distance between his capability 
and his integrity as compared with his successor—there is just no 
comparison. 

Now, a really good police officer can live with the Mallory decision, 
5 (a)—there is not any question about it. I want to refer to some- 
thing that happened just in the last 10 days. I am not revealing 
anything that a client told me. I am only relating here what came 
out in court; testimony in open court. 

A week ago Sunday, at 2: 30 in the morning, so the testimony stated 
this man was out ina car. He had been drinking. He saw this apart- 
ment building, a light on on the first floor. He entered that building. 
A woman was sleeping there with two small children. He molested 
her and when she resisted he broke a bottle over her head—about 14 
stitches. There is a possible concussion, teeth knocked out; it was a 
bloody mess. 
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Notwithstanding that, the police got on the job. They had that 
matter solved within 2 hours. I say it happened at 2:30 in the 
morning. ‘They had that man in court, it was completely solved at 9 
o’clock on Sunday morning. So a good police officer—and that was 
Captain Sullivan of that particular department—so a good police 
officer can live with the Mallory decision. 

You will never find a case where a good police officer resorts to 
brutality. After all, we know from experience, unless Barrett, who 
got his influence from Young, who got his influence from someone 
else—that is an exception, he is what we might call a biological freak 
and should never have been the head of it. But the ordinary police 
officer, promoted by merit, does not get that rank by violating the 
rights of citizens. 

The point I make is, if you are going to permit a modification— 
and I was a little surprised at Mr. Chase’s attitude. He is not the 
Nick Chase that we knew in 1946, when they were dragging poor De 
Marcos all over the lot. He was a terrific witness, and when the dis- 
trict attorney tried to trick him he was no match for him. And 
just what caused Mr. Chase’s conversion, I do not know. 

But if you are gong to permit a modification of this 5 (a), you are 
going to do the very thing that they had in mind preventing. 

Now the Supreme Court, I think—and I do not subscribe to the 
theory that you should not criticize the Supreme Court, because, after 
all, when you have men like Senator O’Mahoney, and Senator Butler, 
and my own State, Senator Jenner—I am sorry he is not coming back, 
but we are going to send another good man back, a Republican gov- 
ernment is going to be elected, you are going to have one just as good. 
But you have men of that character who take the view that the Supreme 
Court is not free from criticism. 

Now the criticism I would make is this: There is no rhyme or 
reason about how they take certiorari. In the Mallory case they took 
a bad subject. If they had taken the case we sent there a year before, 
and it was very flagrant—I am sure there would have been no criti- 
cism, because this was a case of a young woman who was a hostess or 
whatever you call it in a guesthouse here. A number of fires broke 
out in that guesthouse over a period of time, and the fire department 
could not get anywhere. And this particular young lady would 
always help the fire inspector in going around. Finally there were so 
many of them—I mean fires, silly fires, set fire to a sofa or a chair or 
something else. Finally one Friday morning 2 police officers and 2 
fire inspectors, without a warrant or anything, went in and appre- 
hended her—of course, their testimony is they were invited there, and 
she willingly accompanied them. Of course a lot of people fall for 
that nonsense. 

The Court of Appeals said the other day a written confession was 
void but the oral confession is all right because the man was free to 
come and go. 

But in the case of this young woman, they took her to the head- 
quarters and kept her there 8 hours—no warrant or anything. And 
the result of that is she confessed. That was the only evidence they 
had. And under the existing decision, then, there was some conflict— 
and it was Judge Edgerton dissenting. 
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Now the Supreme Court denied certiorari. If they had taken that 
case, the criticism of the Supreme Court would be at a minimum, so 
they picked out a bad subject. I think the result was correct, but I 
think they picked out a bad subject, but you refer to Mallory and you 
think of someone who raped a person. 

But the point I make is, if you are going to permit modification, it 
is going to do the very thing that happened. First, I think, when I 
was here before Senator Butler made mention of the fact that you 
could sue a policeman under his bond. Well, the police here do not 
haveadime. They donot have any kind of a bond. 

I bet Mr. Chase will tell you he has not got a penny out of one of 
them. I sued all kinds of them. And you never get a dime. I sued 
two the week before last. 

Senator O’Manoney. Just for practice? 

Mr. Laveutirn. No; it is a good case, Senator. 

Here is what happened: Mr. Lobell asked me to come in the case. 
The woman who runs a beauty shop at the Washington Hotel com- 
plained that a valuable ring was missing from her safe when she came 
to work that morning. Now, there was no basis. They arrested the 
colored woman who cleans up and they held her about 48 hours, and 
there was absolutely no basis. I have got the deposition here. It is 
M7635-58. And they did that because the woman was poor. They 
wouldn’t have done that to a Senator’s son or to a Senator’s daughter. 
They wouldn’t have done it to a prominent person. But they pick 
out a poor defenseless woman, and then they interrogate her and keep 
her up all night, and 4 o’clock in the morning the officer said, “I got 
sleepy, I went home to bed.” But the poor woman stayed there. So, 
finally, over 48 hours, they realized they had no case and released her. 

Now, those are the things you would have to contend with, Mr. 
Chairman, if you permitted a modification. 

So my point is this: The Supreme Court rule should not be de- 
parted from 5 (a). If there is any tendency, it is too important a 
subject—I hope it is not one of those things that will be raced through 
in the closing hours, when every Senator wants to get away, and a 
lot of people have bought passage to Europe, and a lot of legislation 
goes through without being thoroughly considered. So my thought 
is this: If there is any tendency to enact it, that it should be held in 
abeyance until the next session, and it deserves more study. 

Anyway, my point is that the ruling of the Supreme Court is 
sound ; should not be departed from. 

Now, I think I have stayed within the time limit, Mr. Chairman. 

Senator Carrotu. I want to say you have not only stayed within 
the limit, but you have been a very fine witness. And I want to say 
to you, it is because of Senator O’Mahoney, chairman of this subcom- 
mittee, that we have developed some new thinking in this hearing 
that did not appear in the House debate—no criticism of the House 
Members. Because there is no question in my mind that this could 
have been a perfunctory hearing. This thing could have just hopped 
through the House because I do not think there has been an under- 
standing of the basic issues. It may go through quickly anyway. 
But at least there is a chance for a hearing, and newspaper comment, 
and the comment of other Members from the House, who debated this 
thing, and yet have said, “We did not really understand the issue.” 
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Now you have raised some other questions which will be very helpful 
to us for the record, and we thank you. 

Any inter rogation from the Sulater from Wyoming? 

Senator O’Manonery. No. I have read your testimony, Mr. 
Laughlin, tees the Constitutional Subcommittee and the examina- 
tion there. I think it is before the subcommittee and in good shape. 

Mr. Laven. Thank you, Senator. I read your argument in the 
district court for 2 days, and it was terrific. Any lawyer should 
follow it. It was good. 

Senator Carrott. Thank you very much, Mr. Laughlin. 

Mr. Hart, please. 

I might say to Senator O’Mahoney we have 3 witnesses who want 
about 10 minutes apiece, and I thought we might as well go through. 


STATEMENT OF GEORGE L. HART, JR., ATTORNEY AT LAW 


Mr. Harr. Mr. Chairman, and Senator Carroll, my name is George 
L. Hart, Jr. Iam the former chairman of the Council on Law En- 
forcement in the District of Columbia. I retired from the council 
on Monday, after having served 4 years and having been chairman 
for 3 years, as the representativ e on the council of the Bar Associa- 
tion of the District of Columbia. 

Mr. Chase, who preceded me this morning, succeeded me on that 
council. 

The Council on Law Enforcement was created by act of Congress 
in 1953 to supervise and to report to the Congress on law-enforcement 
problems. It consists of all of the chief law-enforcement officers of 
the District, the President of the Board of Commissioners, repre- 
sentatives of the courts, and members appointed by the Washington 
Criminal Justice Association, the Washington Bar Association, and 
the District of Columbia Bar Association, which I represented on 
the council. 

I have here a prepared statement in connection with this matter. 
Our Council on Law Enforcement began to study the McNabb case 
over 2 years ago. We studied McNabb, Mitchell, Upshaw, all the 
other cases bearing on this. And then, in the middle of our study, 
the Mallory case came down. So we had been studying it a year when 
this case came down. 

Our council unanimously recommended that the Congress enact 
legislation to change the procedural rule which had been set up by 
the Mallory decision. We approved the Willis-Keating bill. And 
I have a prepared statement here which I would like to submit, stating 
that support. 

Senator O’Manoney. The prepared statement will be made a part 
of the record. 

Mr. Harr. If I may, Mr. Chairman, I would like to address myself 
to 3 problems raised here, 1 by yourself and 2 by Senator Carroll. 

You asked about the lie-detector test in the Mallory case. We 
must remember that Mallory consented to the lie- detector test. The 
test is not given except when someone consents. Also, I know of no 
Federal jur risdiction, including this one, in which the results of a lie- 
detector test are admitted as probative evidence. It was not admitted 
for that purpose in the Mallory case itself. What it is used for, where 
a prisoner consents, is, of course, to take the test, and if the prisoner 
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fails it, then they frequently get a confession thereafter. And aside 

from the Mallory case, that confession is admissible. But the lie- 7 
detector test is given only when the prisoner consents, and it has 

no probative value. And I agree with the Senator that lie-detector h 
tests, I think, are no good. 

I once had an argument with the company, one of them around 
Washington, which uses it in civil matters. And I agreed to take 
a test, and it failed miserably with me. I tried to beat it. And I 
did beat it. Everything they said was true was false and vice versa. 
So I have no confidence in them. 

But, in any event, they have no probative value here. 

Senator O’Manoney. But the submision to the lie-detector test by 
a person of less capacity than the present witness, a person of low 
intelligence, might easily have coercive effect to help bring about a . 
so-called confession which might be called voluntary but which in , 
fact would be Sr pie involuntary because of the lie-detector test. t 

Mr. Hart. Sir, I am not sure about that. I do feel this: That a 
roe who failed a lie-detector test and who actually was innocent, ; 

doubt that he would thereafter confess; whereas, I think it is quite 
possible that a person who was actually guilty and failed a lie-detector 
test might thereafter confess. 

Now, whether that would be coercive, I think is quite a question. 
But, in any event, that is the situation with regard to that. 

Now, Senator Carroll asked about a recent newspaper article that 
appeared on kicking down doors. I believe, Senator, that has to 
= with the Weeks case—the Miller case—I believe that is the name 7 
of it. 

Senator Carroiu. I believe it was Turner or Porter. 

Mr. Hart. In any event, the facts of the case were this: The police 
obtained a warrant on this man, a search warrant and an arrest war- , 
rant, based on probable cause. It was admitted that there was prob- 
able cause. They then took the warrant to the place where this man | 
lived and they knocked on the door, and it was partially opened by | 
this man and he said, “Who’s there?” And they said, “Police” and 
then 19 Re in. That is all they said. The court of appeals held 
they had not sufficently identified themselves and the purpose for 
which they were there, that they should have said, “We are police and 
we have a warrant for the arrest of Miller.” They found dope in 
the man’s possession, and that was ruled to have been an illegal entry, 
and it was thrown out. 

Now, what United States Attorney Gasch has done—and it was not 
clear from the newspaper—was to say this. Where you have a war- 
rant to search and seize issued on probable cause, you then go to the 
house, you must knock on the door and say, “We are the police, we 
have a warrant to search this house and to arrest John Jones.” Hav- 
ing made that pronouncement, if they refuse entry, that then they 
may break the door down. 

Now, that is the extent of that construction. 

Senator Carroiu. I am very glad to know they had a warrant in 
that case. That raises another point, then. They broke in, and they 
got evidence. Without that evidence did the case fail ? 

Mr. Hart. The case failed; yes, sir. 
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Wait a minute, I do not know that that is necessarily true, sir. It 
was reversed. Now whether it will be tried, I do not know. 

Senator Carrotu. In other words, the court held that they should 
have suppressed the evidence ? 

Mr. Hart. Yes, sir; of the dope they seized. 

Senator Carrotu. There is a point I want to make, Mr. Chairman, 
and I think it is rather important. Without that evidence obtained 
because of that illegal act, did the case fail ? 

Mr. Hart. I think it will fail; yes, sir. 

Senator CarroLu. So it could be argued that this was a terrible 
thing. Here was a man that was guilty, and they had this evidence. 
We are letting a guilty man go free, and therefore we ought to modify 
that rule. 

Now, that rule really arose almost after a hundred years in Amer- 
ican history, and I believe I am right. We have these professors 
around here to correct me. But it was only about 40 years ago that 
the Supreme Court in the Weeks case established a judicial sanction 
against illegal searches and seizures and said: 

No matter what the probative effect, no matter what probative value the evi- 
dence has, whether or not a guilty man walks out of the court, under these 
circumstances the court must suppress. 

Do you agree with that concept of the law? 

Mr. Harr. [agree you have correctly stated the law. 

Senator Carrotu. Do you agree with the concept of it ? 

Mr. Harr. Not entirely, sir. There are many students of the law, 
there are many lawyers, who do not feel that merely because evidence 
is illegally obtained it should be thrown out and a guilty man set free. 

Senator Carrot. I want to say to you that is the rule in most 
States. 

Mr. Harr. That is the rule in the great majority of States. There 
have been many writers, as you know, and many lawyers, who feel that 
a violation of the law in obtaining evidence should be punished, but 
that the evidence should not be thrown out and turn guilty men loose. 
That exclusionary rule on illegally obtained evidence through search 
and seizure is a subject in itself that we could discuss at great length. 

Senator Carroti. Would you not agree, Mr. Hart, though, that all 
through our constitutional history, we have looked for constitutional 
safeguards. We have prohibited the Federal Government, and espe- 
cially the Federal police, from functioning in a manner violative 
of the Constitution. 

Do you think that they ought to be relaxed now ? 

Mr. Harr. I do not think it is constitutional, sir, if I may use it in 
the strict sense. I think it is a development of a moral sense, right 
or wrong. And this illegally obtained evidence in the sense that we 
are speaking now, is a very difficult thing. 

Let us suppose, for example, that a burglar is burglarizing a house. 
He is there quite illegally. And while there he sees a husband murder 
his wife. Now, would we prohibit that evidence, his eyewitness ac- 
count of this murder, because he was illegally there? Surely we would 
perhaps question his testimony and his veracity, because of the type 
of man he was. But in that case, anyway, he could throw the evidence 
= simply because he was burglarizing. That would seem to me to be 
absurd. 
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Now, in the police case you have a little different situation because 
there, I think, what the court is doing is trying to discipline the police, 
And whether or not it is a good philosophy to discipline police at the 
expense of law enforcement and the public I seriously question. 

Punish the police, yes, for anything illegal they do. But to carry 
it further I question. 

Now, you have raised one very, very important question here which 
I would like to try to answer in ‘this way, and that is the question if 
the Keating-Willis bill is passed, do we relax the law of arrest, do we 
permit arrest on suspicion ; would we permit, not only the W ashington 
police to arrest on suspicion, but w ould we permit the FBI, the Secret 
Service, the Treasury agents and so on. 

Senator Carrot. Let us forget about the Washington police. I am 
really thinking more of the other agencies. 

Mr. Harr. I think I can answer both of them together in this way, 
sir. No, this bill would not permit it. It would not permit the Wash- 
ington police to arrest on suspicion, it will not permit the FBI, it will 
not permit any Federal agency. And it will not for this reason, if no 
other: First, I do not think it is designed for that purpose. But ad- 
mitting for the purpose of argument “that it w as, the fourth amend- 
ment to the Constitution says, in effect, that no warrant for the search 
or seizure of property or person shall issue but upon probable cause. 
That is the fourth amendment. The Supreme Court and the Federal 
courts have interpreted from the beginning that that likewise applies 
to an arrest without a warrant. The Federal police or anyone arrest- 
ing under authority of the Federal Government, without a warrant, 
can only arrest upon probable cause under the fourth amendment. So 
that if Congress designedly tried to pass a law that would permit 
Federal officials to arrest on suspicion, I think I can say without ques- 
tion of doubt that such a law would be unconstitutional. 

The Congress could only effect, or give the right to any police force, 
whether it is Washington or the FBI or anything else to arrest on 
suspicion by ¢ amending the Constitution of the United States. 

Now, the question may arise why, then, can the States / 

The States can because the Supreme Court has consistently inter- 
preted both the fourth and the fifth amendments as being a limitation 
on the power of the Federal Government and not of the State govern- 
ment. 

So I think that your genuine concern with regard to the possibility 
of this bill opening up the arrest w illy-nilly of people on suspicion is 
unjustified. 

Now, it is true that——— 

Senator CarroLL. Now, right at this point allow me to interrupt 
you, and see if it is unjustified. Forgetting about the Washington 
police now—this is what is cluttering wp this whole issue—let us talk 
about the Federal enforcement agencies. They can arrest without 
a warrant ? 

Mr. Harr. Yes, sir, but on probable cause. 

Senator Carroti. But probable cause is a broad field. Probable 
‘ause is something actually that is very difficult to define, and all the 
lawyers and all the law books have very great difficulty defining what 
constitutes probable cause, because it varies according to the circum- 
stance of each case. Therefore, there can be an arrest without a war- 
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rant. And information can be elicited by illegally detaining infor- 
mation by which the police can establish probable cause and relate 
it back to the beginning, because in each case you have one defendant 
against the whole Federal police power. This is a very real issue. 
And this is what the Supreme Court is talking about in the Mallory 

ease. ‘The unfortunate thing is that we have got involved in the 
police problems of a great metropolitan city that perhaps ought not 
be operating under the Federal rules. 

Mr. Harr. Well, Senator, if a Federal policeman or a Washington 
policeman arrests a man without probable cause at the present time, 
that is an illegal arrest. If he does so, in the event this bill is passed, 
it is still an illegal arrest. And this bill will not affect the legality 
of that arrest one iota. 

Senator CarroLy. But it will affect the admissibility of the state- 
ments elicited from him. 

Mr. Harr. Yes. 

Senator Carrot. And permit them.to.be used against them. There- 
fore, what do you mean by the word “illegal”? What happens to the 
protection of the defendant ? 

Mr. Hart. Well, the defendant has his rights. 

Senator Carroi.. Recourse against the police officer ? ? 

Mr. Harr. Recourse against ‘the police officer. And, furthermore, 
isn’t the way to discipline police by trial board, by removing him from 
the police force, by punishing him, rather than turning guilty people 
loose because of the illegal conduct of that policeman ? 

Senator Carroty. Now, Mr. Hart, you know from your experience 
that whenever a local police officer of any locality makes an arrest 
there has to be some basis. He just does not go out indiscriminately 
and pick up people. There has to be a compl: int lodged, under the 
circumstances of the case. That is the concept of investigation. They 
do not immediately launch a charge against a suspect. “They interro- 
gate him. This is why I want to get away from the Washington 
police problems. But this has not “been the philosophy on which 
Federal law enforcement agencies are based. They are supposed to 
haye real probable cause, not mere suspicion under the statutes which 
empower them to arrest, with or without warrant, and these statutes 
require arraignment “immediately” in the wording of the statute, on 
the FBI—“forthwith,” in that for the Treasury Department. These 
statutes do not say that they can illegally detain for the purpose of 
eliciting information. This philosophy is what the Supreme Court 
is talking about. 

Mr. Harr. Well, of course, Senator, to me the problem seems simple, 
but maybe I oversimplify it. 

You have, one, the problem of arrest. That stands by itself. Then 
you have the problem of confessions made after arrest, which stands 

y itself. And one in no wise affects the other, as I see it. 

An arrest is either legal or illegal, depending on whether or not 
there is probable cause, and that is true whether it was with a warrant 
or without a warrant. 

Now, you have very correctly said that probable cause is a very 
difficult field in which to determine, and particularly for a police 
officer. Even judges on the appellate courts who have months to study 
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and think about it, will disagree as to probable cause in a given case, 
whereas a policeman has to make a snap decision, and sometimes he do 
is wrong, of course. to! 
But whatever you do with the Willis-Keating bill, or whatever you 
designedly try to do to give police—whatever Federal police—the no 
power to arrest. on suspicion, would be null and void and of no effect on 
as long as the fourth amendment stands. | 
Senator Carroti. Well, I will not press this any further because of 
there are other witnesses. I thank you. f tic 
Mr. Harr. Yes, sir. Now, there is one case which Mr. Laughlin ev 
referred to which happened after the first hearings of this committee _is 
on Sunday, July 20, which I would like to allude to as tending to point iss 
up this difficulty caused by Mallory. 48 
On Sunday, July 20, 1958, at 4 a. m., a 32-year-old woman living it 
in the southeast section awakened to find a man on top of her. She co 
screamed and resisted, while the man beat her on the head with a Coca- 
Cola bottle, until she lost consciousness. She regained consciousness ex 
while the man was raping her and screamed again, whereupon the 
man fled through a rear window. Fortunately there were several 
witnesses aroused by the screams, and they saw a car pulling out of the fr 
alley of a particular make and color and without lights, and—they se 
did not get the license number at that time. The police came almost 
immediately and it was reported to them, the make of this car and 
soon. A car answering this description was found a few blocks away, si 
and from the license number it was traced to a man who stated that he C 
had loaned the car that evening to his 21-year-old nephew. This hap- g 
pened at 4 o’clock in the morning. th 
The nephew was arrested at 6:25 a. m.—and this is a Sunday morn- 
ing. He was advised of his rights and interrogated briefly at the 11th cl 
precinct. At 7:35 a.m., he was taken to the Sex Squad and an assist- 
ant United States attorney was telephoned and asked to make arrange- 
ments for an arraignment on Sunday morning. At 8: 05 he was finger- 
printed. At 8:29 tests were made of his person and clothing for blood, 
which tests were positive. At 8:54, he was again advised of his rights 0 
and he signed a written confession. At 9:35 a. m.—there was a 30- y 
minute delay because an attorney had been employed for this man, and 
he called the police and asked them not to arraign him until he could 8 
be present, so the arraignment was delayed 35 minutes until the attor- a 
ney got there and could talk briefly with the client, and he was actually 
taken over to the court and arraigned at 9:30 a.m. Three hours and 
10 minutes passed between his arrest and his arraignment. d 
Now, in that particular case, it is possible that there is sufficient I 
evidence to convict without his confession. Due to the fortunate cir- 
cumstance of people seeing the car and tracing it so quickly, plus the 
fact that a broken Coca-Cola bottle was found in the room with finger- 
prints on it, but this gonfession, under most of the Court’s interpreta- ' 
tion of Mallory, will be thrown out, and the jury will only get a partial 
icture. And except for the fact of the fingerprints on this Coca-Cola 


vottle, which is an extraordinary circumstance in this type of case, 


that man, in all probability, would not be convicted, although there | 
cannot be the slightest doubt about his guilt. : | 
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Now, that is the type of thing, I think, that the Mallory decision 
does which is so bad for the public and does not give proper protection 
to the public. 

The Mallory case itself, of course, seems an extreme case. But it is 
not an isolated case, as I think this type of thing indicates. It goes 
on all the time. 

Senator Carrotu. There is no doubt that this type of case is normal 
of the type of cases that happens in all big cities throughout the Na- 
tion, that this is an example of the normal type of investigation. The 
evidence would be admitted and the confession admitted. The tragedy 
is again we are talking about the District of Columbia, when the real 
issue, in my opinion, is the expansion of the Federal police power in 
48 States. There is no question about this sort of case. I think that 
it is good police work. But I think there is ample evidence without a 
confession. 

Mr. Harr. In that particular case, probably, yes. But it is an 
extraordinary case to have the fingerprints. 

Mr. Chairman, I thank you. 

Senator O’Manonery. We are very grateful to you. I abstained 
from asking you any questions myself in the interests of bringing this 
session to a close. 

Mr. Harr. Thank you very much, sir. 

Senator Carrot. May I ask one:question? Have you folks con- 
sidered at all any amendment which would exempt the District of 
Columbia from the Mallory decision? Is there another solution to 
give you the protection needed here for your people and community 
that other States have ? 

Mr. Harr. Well, as Mr. Chase said, it would be extraordinarly diffi- 
cult, I think, to design a law. 

Senator Carro.tu. Have you worked on it? 

Mr. Harr. No, sir. 

Senator Carroii. Will you work on it? Will you take a look at it? 

Mr. Harr. Well, I shall ask the Law Enforcement Council. I got 
off that council Monday because I devoted so much time to it for 4 
years I neglected my law practice. 

Senator Carroti. Representative Davis of Georgia, since the pas- 
sage of this bill in the House, has now offered a bill which would 
amend Mallory for the District of Columbia only—not in all par- 
ticulars—but at least it is a step in the right direction. 

Mr. Harr. I worked with Representative Davis on that matter. 
And his idea there is not actually—well, what his idea is is this: This 
bill may not go through the Senate. If this bill goes through the 
Senate, his bill would be unnecessary. But he has proposed the bill 
with the thought that this bill might fail, and the problem is so press- 
ing in the District of Columbia that he wants to have one ready which 
would be applicable to any crime in the District of Columbia, whether 
it was statutory, common law or what, just to protect the District 
should it fail generally. 

Senator Carrotu. That is a pretty good idea. I am glad to have 
that in the record. In other words,.they:are thinking along this: line 


= the protection of the people of Washington, if this bill does not go 
through. 
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Mr. Harr. I think it would be well to say it this way. If the people 
of all the country cannot be protected federally, then at least protect 
the people of Washington. 

Senator O’Manoney. Mr. Hart, there is one question I want to ask 
you. Let me hand you this document which is entitled “Report to the 
Council on Law Enforcement of the Meaning and Application of the 
McNabb Rule,” and ask you if you are familiar with that document. 

Mr. Harr. Yes, sir; and may I say briefly how this came about? 

Senator O’Manonry. Yes, please. 

Mr. Harr. As I told you, the Law Enforcement Council started to 
study McNabb a year before Mallory. I made a brief search of the 
law, and it became apparent to me that the cases were in hopeless con- 
fusion. You could not tie together McNabb, Upshaw, and Mitchell, 
and really come out with anything. You did not know really what 
thelaw was. So before we proceeded with our study 

Senator O’Manoney. Thecourts were not clear ? 

Mr. Harr. The courts certainly were not clear. I asked the Junior 
bar section of our bar association if they would make a study of the 
application of the rule of admission of confession in all of the 48 
States, in each of the Federal circuits, and in England, and give me a 
summary of the cases and laws. They did. It took them about 7 or 8 
months. Several! of them working on it. And this is the report 

Senator O’Manonry. That you submitted to the Subcommittee on 
Constitutional Rights of the Senate Judiciary Committee ? 

Mr. Harr. Yes, sir; that isthe document. 

Senator O’Manoney. Thank you very much. We will use it in our 
consideration here. 

(The prepared statement of Mr. Hart is as follows :) 








STATEMENT BY GEORGE L. Hart, Jr., FORMER CHAIRMAN OF THE COUNCIL ON LAW 
ENFORCEMENT IN THE DISTRICT OF COLUMBIA, RELATIVE TO BILLS RELATING TO 
THE MALLORY RULE 


My name is George L. Hart, Jr. I am a practicing attorney in the District 
of Columbia and until July 28, 1958, was chairman of the Council on Law 
Enforcement in the District of Columbia. 

The Council on Law Enforcement in the District of Columbia was created by 
an act of Congress entitled “An act to provide for the more effective prevention, 
detection and punishment of crime in the District of Columbia,” approved 
June 29, 1953. 

The Council is composed of the President of the Board of Commissioners, 
the chief law-enforcement officers of the District of Columbia, representatives 
of the courts and representatives appointed by the Bar Association of the District 
of Columbia, the Washington Bar Association and the Washington Criminal 
Justice Association. 

The Council on Law Enforcement had been studying the McNabb rule for more 
than a year prior to the Mallory decision in 1957. 

Immediately after the Mallory decision, the council went on record as favoring 
action by the Congress to clarify the rule of evidence relating to the admission 
of voluntary confessions obtained between arrest and arraignment. 

The Supreme Court in a series of cases beginning with McNabb v. United States 
in 1943 and ending with Mallory v. United States in 1957, has evolved a rule of 
evidence, applicable to the Federal courts, which has resulted in great con- 
fusion in determining when a voluntary confession, obtained between the time 
of arrest and the taking of the arrested person before a committing magistrate, 
will be admitted in evidence at the trial of the accused. The Court based its 
ruling on its interpretation of the will of Congress, as expressed in various 
statutes and in rule 5 (a) of the Rules of Criminal Procedure, and not on 
constitutional grounds. 
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Under the Mallory decision, it appears that in the Federal courts a confession 
will be excluded solely because of delay between arrest and arraignment, and 
aggravating circumstances connected with the delay are not a prerequisite to 
exclusion. 

Some judges hold that under Mallory the critical factor in determining the 
admissibility of a confession is the purpose of the police in delaying arraign- 
ment. That is, if the accused was held for some purpose other than question- 
ing, and the questioning was merely incidental to the holding, then the con- 
fession is admissible. 

Other judges take the view that the purpose of the police in delaying arraign- 
ment is unimportant—that any delay, for whatever reason, will invalidate a 
confession. 

Some judges have made the test of admissibility the quantum of delay. It 
has been held that 1 hour is too long a delay, and it has been held that several 
hours is not too long a delay. 

Prior to the McNabb case, the sole test as to whether or not a confession was 
admissible was the voluntary nature thereof. A lapse of time between arrest 
and arraignment was a valid consideration in determining the voluntary nature 
of the confession but it was not a ground in itself for excluding the confession. 
All of the 48 States still adhere to the voluntary test. 

I think that we would all agree that criminal laws and procedures should 
be so designed as to obtain a balance between the rights of individuals and the 
rights of the public. 

It is our opinion that the Mallory rule throws this balance very heavily in favor 
of the individual and against the public. 

In barring interrogations between arrest and arraignment, the police are 
deprived of one of their most effective tools in solving crimes of violence against 
the person. 

Mr. Justice Jackson, in the case of Ashcraft v. Tennessee, decided in 1944, 
ina dissenting opinion, said: 

“The Constitution requires that a conviction rest on a fair trial. Forced 
confessions are ruled out of a fair trial * * *. When, however, we consider 
a confession obtained by questioning, even if persistent and prolonged, we are 
in a different field. Interrogation per se is not, while violence per se is, outlaw. 
Questioning is an indispensable instrumentality of justice.” 

The rationale of the Supreme Court’s opinion in Mallory seems to be this: 

It is known that the police have, on occasion, resorted to those reprehensible 
practices known as the third degree. When this occurs, it usually comes about 
in the period between arrest and arraignment. In order to discipline the police 
and to deter them from violating the law by abusing prisoners, admissions 
made after arrest and before arraignment will not be admitted, however volun- 
tary their nature. 

The wisdom of disciplining the police in this way seems doubtful. The 
impact of such disciplinary action is on the public, rather than on the police. 
Confessions obtained by force or Guress should be barred. Police who obtain 
confessions in this manner should be punished under the criminal laws and 
removed from the police force. 

The Mallory case establishes a rule of evidence that is wholly at variance 
with the general purpose of rules of evidence. Normally, rules of evidence 
are designed to admit evidence that is reliable and to exclude evidence that is 
unreliable. In early England all confessions were admissible; no matter how 
obtained. Gradually, it came to be realized that force would cause many persons 
to confess crimes that they did not commit. This led to the rule which barred 
the use of confessions obtained by force for the reason that such confessions 
are unreliable. 

I have heard almost no one contend that interrogation, even persistent interro- 
gation, without duress, is likely to make an innocent person confess to a crime 
he did not commit. It is not seriously argued that such confessions are un- 
reliable. Indeed, such voluntary confessions probably constitute the most 
reliable evidence in any criminal action. 

I doubt the public interest is served by a rule of evidence that is designed 
to exclude thoroughly reliable evidence for purely technical reasons. 

The Mallory rule has its strongest impact on law enforcement in crimes of 
violence against the person. 

In these violent crimes against the person, eyewitnesses are rare and physical 
evidence sufficient to prove guilt beyond a reasonable doubt is all too frequently 
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lacking. From the very beginning of our Government, intelligent interroga- 
tion by the police has been one of the most effective tools in solving such 
crimes, and, until the McNabb-Mallory series of cases, confessions obtained 
by interrogation were admissible in every court in the land unless the ques- 
tioning was accompanied by force or duress. Such confessions are still admissi- © 
ble in the State courts, but not in the Federal courts. 

We recommend that, in order to bring the interest of the individual and 
the interest of the public into a more suitable balance, that the Congress enact 
legislation which would provide that where a person is first advised of his 
constitutional right to remain silent, that a confession made by him thereafter 
shall not be barred from evidence solely because of delay between arrest and 
arraignment. 


Senator O’Manonry. The next witness is Mr. Clark Foreman, di- 
rector of the Emergency Civil Liberties Committee of New York, 

Weare sorry you had to wait so long. 

Mr. Foreman. That’s all right, Mr. Chairman. 

Senator O’Manonry. I hope you were properly entertained. 

Mr. Foreman. I was. I wish I had had the experience of the 
hearing before I wrote my statement instead of after. 
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STATEMENT OF CLARK FOREMAN, DIRECTOR, EMERGENCY CIVIL 
LIBERTIES COMMITTEE, NEW YORK, N. Y. 


Mr. Foreman. As you said, Mr. Chairman, I am the director of the 
Emergency Civil Liberties Committee, which is a group of some 90 
men and women from all over the country, devoted to the sole pur- 
pose of preserving the constitutional r ights of American citizens. ( 

Now, one witness this morning 

Senator O’Manoney. That is different from the American Civil 
Liberties Union ? 

Mr. Foreman. Yes, quite different. We are not an open member- 
ship organization but just a group of 90 people who have concentrated : 
on this purpose for the last 7 years. | 

One witness this morning, Mr. Chairman, referred to the Bill of 
Rights and our constitutional rights as abstruse and the subject of | 
the intellectual aristocracy. But I do not consider the Bill of Rights 
abstruse and therefore I presume I do not belong to the intellectual | 
aristocracy. 

It scems to me when you talk about a policeman kicking down a : 
man’s door, you come to a very clear understanding of why the Bill 
of Rights was created, through all the blood and ordeal of centuries, : 
as Senator Carroll pointed out this mor ning. | 

I want to say, Mr. Chairman, I appreciate very much the fact that | 
you and Senator Carroll and this subcommittee are giving this con- ! 
sidered deliberation to the bill, because I feel it is a very serious attempt | 
to weaken constitutional guaranties of the fourth amendment. 

I do not consider this just a matter of evidence. It seems to me | | 
clear from the testimony this morning that we are faced here with | | 
an effort to extend Federal police power—just exactly in the words 
of Senator Carroll—and that the nub of the matter is that. 

Now, we must consider the effect on the District of Columbia and 
on the country. 

I personally agree with those liberals who were quoted in the dis- 
cussion as being 1 in favor of Washington being a model city for the 
country and the world. I hope it will be. But certainly that is a 


_————— 











oga- 
such 
ined 
ues- 
issi- 


Cea 


EME Be 


and 


nact 
his 
ifter 
and 


di- 


REE 


ork, | 


the 
VIL 


the 
e 90 
pur- 


‘ivil 


ber- 
ated 


ll of 
t of 
ghts 
‘tual 


vn a 
Bill 


ries, 


that 
con- 
-mpt 


OD me | 


with 
‘ords 


and 


. dis- 
r the 
isa 


ADMISSION OF EVIDENCE 163 


problem that must be distinguished from extending Federal police 
wer and making it possible for Federal officers to go beyond the 
present basis of their operations. as 

There is nothing that I have seen or read about the Mallory decision 
that indicates it would not be possible for the police to have operated 

roperly on that. If there was probable cause, Mallory could have 
ont arraigned, as Justice Frankfurter, who is certainly no radical, 
amply described in his decision—there was plenty of time in which 
Mallory could have been arraigned and should have been arraigned. 
And that seems to me to answer it. 

The other cases cited here this morning are even clearer.examples. 
A woman held 48 hours on suspicion—no probable cause shown, de- 
clared, or anything—48 hours she was held and questioned and finally 
let go. But how many people can stand that kind of ordeal? How 
many people can be arrested 48 hours, particularly ignorant, poor 

eople, without an understanding of their rights, subjected to all 
Finds of questioning by very astute people. 

We know for a fact that there are thousands of people all over the 
country who do confess. The whole history of fascism and author- 
itarianism and Soviet Russia and elsewhere has shown that people can 
be made to confess. And if they can be called in and not arraigned 
and do not have the protection of the Bill of Rights, that is what hap- 
pens. And that is why we have the Bill of Rights. 

I think it is extremely important that we do not, under this 
emotional situation of the Mallory decision, that the Congress allow 
itself to be induced to chisel away at our basic liberties. I think it is 
just entirely too important a matter for that to be allowed to happen. 
And I think if this bill is passed, we will have opened the door to ex- 
actly the situation described by Senator Carroll—namely, that people 
will be arrested on suspicion and held for the purpose of developing 
probable cause. And this, then, will be another step toward the de- 
struction of our democracy and the building of an authoritarian 
regime in this country. 

That is all I have to say, Mr. Chairman, except that I will be glad 
to submit my prepared statement for the record. 

Senator O’Manoney. The prepared statement will be made a part 
of the record. 

Mr. Foreman. I think the dissenting opinion of the Committee on 
the Judiciary in the House is a very powerful dissent. Congressman 
Celler and the others, I think, did a very fine job in presenting it, 
although they did not bring up the very vital point you have, Senator 
Carroll, of this distinction between the national interests and the local 
problem of the District of Columbia. 

Senator Carrott. Mr. Foreman, this is the point I am trying to 
emphasize. I can understand the concern of newspapers here who 
of course, want a showcase operation. It would be wonderful. 

What I am trying to do here, as a practical working matter, is to 
say all right, we have injustices in Washington, D. C. I know they 
are not going to use probable cause here and that they do not use it 
now. Why do people who ought to know better leave the impression 
that they are using probable cause in Washington, D.C. They do not 
use it here any more than they use it in the other big cities of the 
Nation. That woman that was arrested for 48 hours—that was a 
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suspicion charge. They use such charges all over the country. Sus- 
pects are held until hoped-for information is elicited. In this case, 
she could give them none, they could not prove anything, and they had 
to release here. It happens all over America, hundreds and thou- 
sands of cases every day. 

But my primary concern is do we know what we are doing by open- 
ing up the barn door to Federal enforcement agencies. And will you | 


— oe oe Oe 


not agree with me nowhere was this discussed in the House debate? 

Mr. Foreman. Nowhere I could find, Senator. And I wish I had 
thought about it before I wrote my statement. I am very glad the |. 
Senator brought this out. I think this is the most serious danger of |! 
this bill. 

Senator Carroti. Has your group done any study about what we 
can do to give better protection to the family life of Washington, 
D. C., to mitigate the effect of the Mallory decision upon the common- 
law felonies that occur here. 

Mr. Foreman. I regret to say, Senator, we have not. We are not 
sufficiently equipped. We do not have a large enough staff to con- 
sider the local problems. Our concern is the danger that this would 
be to the Nation as a whole. 

But it seems to me, on the basis of evidence that has been brought 
here this morning, that there is a bill before Congress that would 
take care of that situation if this bill is not passed, which seems to 
me a very conclusive reason for going along with Mr. Laughlin that 
this be held over and further studied in the light of that bill and 
see if Congressman Davis’ bill will not take care of the local situation 
without our weakening and lowering the standards of the individual 
protection throughout the country. 

Senator Carroity. Thank you very much. 

Senator O’Manoney. I am moved to refer to the fact that Justice | 
Frankfurter delivered the opinion of the Court in the McNabb case. | 

Mr. Foreman. In McNabb or Mallory ? 

Senator O’Manoney. In McNabb, and also in the Mallory case. 
Now, in the McNabb case he recited several statutes. For example, 
he says: 
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Similarly, the act of June 18, 1934 (ch. 595, 48 Stat. 1008, 5 U. 8. C., 300-A), 
authorizing officers of the Federal Bureau of Investigation to make arrests, 
requires that “the person arrested shall be immediately taken before a com- 
mitting officer.” 

Compare also the act of March 1, 1879 (ch. 125, 20 Stat. 327, 341; 18 U. 8. C. 
593), which provides that when arrests are made of persons in the act of 
operating an illicit distillery, the arrested person shall be taken forthwith be- 
fore some judicial officer residing in the county where the arrests were made, or 
if none, in the county nearest the place of arrest. 

Similar legislation requiring that arrested persons be promptly taken before 
a committing authority appears upon the statute books of nearly all the States. 


And then there is a note citing the various States. 

Now, that quotation which I have read from the McNabb decision 
precedes the paragraph from the McNabb decision which Justice 
Frankfurter cited in the Mallory case. 

I am pointing out now what appears in the Mallory case. 


The purpose of this impressively pervasive requirement of criminal pro- 
cedure is plain. 
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Now, that is distinctly a reference to the specific statutes which 
Mr. Justice Frankfurter cited in the very previous paragraph. Then 
he drops a sentence. I will read the sentence that he drops. 


A democratic society in which respect for the dignity of all men is central 
naturally guards against the misuse of the law-enforcement process. Zeal in 
tracking down crime is not in itself an assurance of soberness of judgment. 
Disinterestedness in law enforcement does not alone prevent disregard of 
cherished liberties. Experience has therefore counseled that safeguards must 
be provided against the dangers of the overzealous as well as the despotic. 


Now, this language has been omitted by Mr. Justice Frankfurter 
in quoting from McNabb in the Mallory case. 

He then picks up the McNabb language: 

The awful instruments of the criminal law cannot be entrusted to a single 
functionary. The complicated process of criminal justice is therefore divided 
into different parts, responsibility for which is separately vested in the various 


participants upon whom the criminal law relies for its vindication. Legislation 
such as this, requiring that the police must act with reasonable promptness— 


observe he uses the word “reasonable” now 





with reasonable promptness, show legal cause for detaining arrested persons, 
constitutes an important safeguard, not only in assuring protection for the 
innocent, but also in securing conviction of the guilty, by methods that com- 
mend themselves to a progressive and self-confident society ; for this procedural 
requirement checks resort to those reprehensible practices known as the third 
degree, which though universally rejected as indefensible, still find their way 
into use. It aims to avoid all the evil implications of secret interrogation of 
persons accused of crime. 


Now, I point out that all of this quotation, liberally made from the 
McNabb case, is revealed when you read the McNabb case, to depend 
upon statutory law applying to Federal law officials, and not to the 
rules of criminal procedure. 

But Mr. Justice Frankfurther immediately switches from the 
statutory law, cited in the McNabb case, and he goes on: 

Since such unwarranted detention led to attempting uutilization of intensive 
interrogation easily gliding into the evils of the third degree, the Court held 
that police detention of defendants beyond the time when a committing magis- 
trate was readily accessible constituted willful disobedience of the law. 

Now, that was clear in the McNabb case. There was willful dis- 
obedience of the law. 


I continue with the Mallory quote. 


In order to adequately enforce the congressional requirement of prompt ar- 
raignment, it was deemed necessary to render inadmissible incriminating state- 
ments elicited from defendants during a period of unlawful detention. 

In Upshaw vy. United States (335 U. S. 410), which came here after the Federal 
Rules of Criminal Procedure had been in operation, the Court made it clear that 
rule 5 (a)’s standard of “without unnecessary delay” implied no relaxation of 
the McNabb rule. 


Then Mr. Justice Frankfurter uses this sentence: 


The requirement of rule 5 (a) is a part of the procedure devised by Congress 
for safeguarding individual rights without hampering effective and intelligent 


law enforcement. 

Do you think that there is any stretching of the McNabb ruling 
there, based upon specific statutory law requiring immediacy of ar- 
raignment, forthwith arraignment, and interpreting rule 5 (a) as 
though it used “immediate” and “forthwith” instead of the phrase 
“without unreasonable delay” ? 
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Mr. Foreman. Mr. Chairman, I should say, by way of explanation, 
I am not a lawyer, and so I would have to approach that in the light 
of my own experience. But it would seem to me that the basic thing 
is that the protection that is necessary in a democracy for the indi- 
vidual is stated forcefully in both of those opinions by Justice Frank- 
furter. 

Now, whether the Mallory decision was a question of forthwith, 
immediate, or reasonable delay does not seem to me to be pertinent, 
either one of them, because under all of them it was ignored. It was 
perfectly clear there was an unreasonable delay. 

Senator O’Manoney. Well, this is my question, and I ask it for the 
purpose of getting your answer clearly on the record. 

Mr. Foreman. Yes, sir. 

Senator O’Manoney. Is it not important to a democratic society, be- 
lieving in the Bill of Rights, that we shall have what Mr. Justice 
Frankfurter calls, in this sentence, “effective and intelligent law en- 
enforcement” so as to protect the rights of the general public against 
criminals? 

Mr. Foreman. Absolutely, there is no question about that. 

Senator O’Manoney. All right. Isn’t it then a question of balanc- 
“—. two? 

Mr. Foreman. Yes. But when you have a growing theory, as we do 
in this country, and apparently all over the world, of increasing power 
in the state, then the emphasis must be, it seems to me, on the part of 
Congress, to protect the individual because the state is so powerful, the 
police forces are so powerful. 

In my native State of Georgia, where I grew up, take the situation 
now of a Negro trying to get his constitutional rights under the Su- 

reme Court decision, and he is called in, on the basis of this bill, if 
it goes through, and catechized for 48 hours on a conspiracy charge 
of trying to defraud some Government agency, what is his situation ? 
That is what we have to think about. And that is, it seems to me, 
the compelling matter before this committee and before Congress. 
Are we going to give him protection ? 

Senator O’Manonery. That would raise the question of whether or 
not the language of the bill to be approved would authorize detention 
for an unreasonable time. 

Mr. Foreman. But we have had testimony here this morning that it 
can be a long time. Forty-eight hours was one example here—and 
nothing was done. This woman could not sue anybody. She was 
held for 48 hours on suspicion, never arraigned. And if that can hap- 
pen in the District of Columbia, what would happen to a poor Negro 
in Georgia? That is what I think we have to consider, and what this 
really means in terms of the struggle to keep our individual rights. 

Senator O’Manonery. Well, one of the troubles of a lawmaker these 
days is this. We are confronted with an era, and we are living in this 
era, I should say, in which organized groups operate and use the Bill 
of Rights, designed by the framers of the Constitution, to protect the 
general public from arbitrary action by Government. And these pri- 
vate organizations—some of them merely criminal organizations, like 
the Mafia, some of them racketeering organizations, and some of them 
subversive. organizations, like the Communists—they use these pro- 
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tective provisions contained in the Bill of Rights for the purpose of 
defeating the Bill of Rights. 


The problem of your lawmaker, therefore, is to balance that power 
of the criminal organization, the ‘subversive organization, as well as 
the power of an arbitrary Government to inv ade the rights of the 
individual. 


That is why, I think, Justice Frankfurter correctly stated the bal- 
ance in the sentence that I have been repeating over and over today: 


The requirement of rule 5 (a) is part of the procedure devised by Congress for 
safeguarding individual rights without hampering effective and intelligent law 
enforcement. 


I think that is our job. 

Mr. Foreman. I want to say again, Mr. Chairman, there is no ques- 
tion in my mind but what we have got to have orderly, humane law 
enforcement. 


But in answer to your first question, I want to emphasize that the 
sinister, vicious forces in the world today are those that want to em- 
phasize state power and minimize the individual’s rights, wherever 
they are, in this country or anywhere else—the tendency is of the 
vicious, evil forces of the world to emphasize the state authority and 
minimize the individual’s rights. 

Therefore, if we are to continue the rights and the wonderful beau- 
ties of this country, we must continue to protect the individual’s 
rights against all of these forces. 

Senator O’Manoney. Thank you very much. 

(The prepared statement of Mr. Foreman follows:) 


STATEMENT BY CLARK FOREMAN, DIRECTOR, EMERGENCY CIVIL LIBERTIES COM- 
MITTEE, NEW YORK, N. Y., ON IMPROVEMENTS IN THE FEDERAL CRIMINAL CODE 
ON SEVERAL BILLS RELATING TO PROCEEDINGS IN CERTAIN CRIMINAL CASES 
(MALLORY DECISION ) 


Mr. Chairman and Senators, I am here today representing the Emergency 
Civil Liberties Committee, an organization of 90 men and women from 20 States 
and the District of Columbia. Our organization has worked for the last 7 years 
solely for the maintenance of the constitutional rights of American citizens. 
I am, and have been during these years, the director of the organization. 

We are opposed to any of the proposed changes of the criminal code which 
would weaken the protection of the individual, as stated by the unanimous 
Supreme Court in the Mallory decision. We take our stand with the brilliant 
minority report of the House Committee on the Judiciary, signed by the chair- 
man of that committee, Hon. Emanuel Celler, and Congressmen Peter W. 
Rodino, Jr., Lester Holtzman, and Roland V. Libonati. 

It is not in my power to dissent from the proposed legislation more cogently 
than did the four Congressmen in their report. I would like to quote one 
passage from it: 

“The proponents of this legislation state that the Mallory rule hampers effec- 
tive law enforcement. They urge that it is often difficult to show ‘probable 
cause’ unless and until they have secured a confession. The difficulty with this 
argument is that the fourth amendment to the Constitution prohibits any arrest 
except upon probable cause. If there is no probable cause at the time of the 
arrest, the accused should not be arrested to begin with * * *.” 

In these times when the state is becoming more and more powerful and the 
individual liberty of our people is everywhere under attack, it is of the greatest 
importance that the Congress not be induced to chisel aw ay any of our basic 
liberties. I hope this committee will report against the proposed legislation. 


Senator O’Manonry. All right, Mr. Hogan. 
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STATEMENT OF JAMES HOGAN, PROFESSOR OF LAW, GEORGETOWN 


LAW CENTER, WASHINGTON, D. C. 


Mr. Hogan. My name is James Hogan. I am professor of law at 
Georgetown University Law Center, and I am a professor teaching 


5 
t 


a 


courses in criminal law and in evidence. As I am sure the subcommit- | 
tee is well aware, those courses come very, very close, in certain areas, | 


to the problems before the committee by this legislation. 


I would like to say that the few remarks I do make today do not | 
necessarily reflect the attitude of Georgetown University or of its | 


law center; that they are solely my own opinion. 
I have been working for the last year, concentrating in the field 
of illegally obtained evidence. I have just published a Law Journal 


article, in collaboration with another member of the faculty, on wire- | 
tapping, and I have underneath my arm—and I am not going to come | 
anywhere near reading it to you—the rough draft of a Law Journal | 


article on this Mallory problem. 

I am going to make just one very narrow point here. 

I could talk about this problem, which I have lived with for the last 
9 months, for days and days on end. 


If you pass the Willis-Keating bill as it is presently drafted, there | 
are many people who are going to praise you and there are many who | 


are going to criticize you for doing away with the McNabb rule. 1 
would be among the ones who would criticize doing away with the 
MeNabb rule. 


Senator O’Manoney. How does it do away with the McNabb rule? | 


Mr. Hogan. Because the McNabb rule excludes evidence which is 
illegally obtained by means of a delay in arraignment, and section 
A of the Willis-Keating bill says that evidence which is obtained 
by such delay shall be receivable in evidence. 

Senator O’Manonry. Well, that could be easily corrected, then, by 
making an amendment there, “unless specifically otherwise provided 
by the statute.” 

Mr. Hogan. Well, I think, then, that if 





Senator O’Manonery. The McNabb case rests firmly upon statutory | 


law requiring immediate arraignment. 

Mr. Hocan. That is quite correct. 

Senator O’Manoney. Arraignment forthwith. 

Mr. Hogan. That is right. 

Senator O’Manoney. Directions to certain Federal officials, officers, 
of the law 

Mr. Hocan. Which are now embodied in rule 5 (a) 

Senator O’Manoney. No, not at all—because rule 5 (a) does not 
use the word “immediately,” does not use the word “forthwith.” Rule 
5 (a) says “without unreasonable delay,” and therefore acknowledges 
that there may be delay. 

Mr. Hocan. Well, it says “without unnecessary delay,” and I would 
say it is my opinion 

Senator O’Manonry. Yes—“unnecessary delay.” 

Mr. Hogan. Insofar as those statutes are inconsistent with rule 
5 (a), those statutes have been repealed by rule 5 (a) and are no 
longer the law. The only law that we have to concern ourselves with 
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right now, on a Federal arrest, is the law as it is stated in rule 5 (a) 
of the Federal Rules of Criminal Procedure 
Senator O’Manoney. Well, the answer to that statement, Professor 
Hogan, is the testimony of Judge Holtzoff, who was secretary of the 
Supreme Court Conference 

Mr. Hoean. Tam well aware of that. 

Senator O’Manonry. Which drafted rule 5 (a), and who has told 
the Constitutional Rights Subcommittee that a proposal was made in 
that conference to adopt language similar to that used in the statutes 
on which the McNabb case are based, and that language was rejected. 

Mr. Hogan. But I 

Senator O’Manonry. So that, on the evidence before us, you cannot 
say that rule 5 (a) was intended to repeal the McNabb decision resting 
on particular statutes. 

Mr. Hocan. No; that is not my testimony, sir. I believe that the 
McNabb decision created a rule of evidence which in a sense imple- 
mented any arraignment statute which happened to be on the books; 
that those arraignment statutes were incorporated into rule 5 (a), 
they were changed slightly to allow necessary delay. But the McNabb 
rule, which says confessions obtained in violation of the prompt ar- 
raignment statute, whatever it may be, are not admissible in a Federal 
court, was left to be the law. 

Now, I understand Representative Keating to make what I consider 
to be the most powerful argument that can be made against the McNabb 
rule. He says he is in sy mpathy with the idea of promptly arraigning 
arrested irtdividuals, but he says to him it is incredible that we w ould 
exclude from a Federal court a confession obtained just because the 
police neglected to obey this collateral statute requiring prompt ar- 
raignment. He says that failure to arraign promptly in no way affects 
the reliability of the confession that is so obtained. Now, that is what 
hesays. And, therefore, he says: 











I have put in part A of my bill a statute which destroys the McNabb rule of 
evidence. It does not change rule 5 (a), which provides for prompt arraignment. 

Now, that is where I believe the bill begins to ride two horses travel- 
ing in opposite directions at the same time, because in part B of the 
bill Representative Keating and the people who pass this bill in the 
House have built in a little McNabb rule of their own. They have done 
in part B the very thing that they criticize the Supreme Court for 
doing in the McNabb decision—because they create in part B a new 
safeguard that we do not now have. They require that before you 
interrogate anyone you must tell him some fraction of his rights, 
you must tell him that he does not have to make a statement, and that 
any statement he does make can be used against him. 

Now, how do they implement this new safeguard? They do the very 
thing they criticize the Supreme Court for doing. They say “No state- 
ment including a confession made by an arrested person without this 
caution, shall be received in a Federal court.” 

Now, let me give you an example of what I mean. 

Senator O’MaHoney. Let me read to you from the McNabb case 
(p. 345, 318 U.S. 332) : 

Plainly, a conviction resting on evidence secured through such a flagrant dis- 
regard of the procedure, which Congress has commanded— 
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and Congress commanded it by “immediate” and “forthwith,” you 
see— 
cannot be allowed to stand without making the courts themselves accomplices 
in willful disobedience of the law. 

Congress has not explicitly forbidden the use of evidence so procured. But to 
permit such evidence to be made the basis of a conviction in the Federal courts 
would stultify the policy which Congress has enacted into law. 


Now, we cannot read that paragraph— 
Congress has not explicitly forbidden the use of evidence so procured— 


that is to say, by flagrant disregard of the law, as was shown in the 
McNabb case—we cannot confuse that situation with a situation which 
would be much more general; namely, one in which there was no vio- 
lation of the defendant’s rights, except that he was not immediately 
arraigned 

Mr. Hocan. Let me show you 

Senator O’Manoney. But was arraigned in accordance with the 
provision of rule 5 (a); namely, without unnecessary delay. 

Mr. Hocan. Now, Representative Keating criticizes the fact that 
there is walking in the streets of the District of Columbia today An- 
drew Mallory. Let me suppose that Andrew Mallory commits a sec- 
ond rape the day after this Willis-Keating bill becomes law, and that 
on the way to the police station the police officer asks this Andrew 
Mallory, “Come on, now, Mr. Mallory, we have got you again. This 
time we are going to get you for good. Come clean.” And he makes 
a statement orally to the police officer on the way to the station. The 
police officer forgot to caution Mr. Mallory, as he is required by part 
B, that he does not have to make any statement against himself. 

What will happen in the Federal courts when Mallory comes in and 
comes up for trial and they try to introduce that confession? Under 
the bill sired by Representative Keating the confession will be thrown 
out. 

The point I am making is that part A and part B of this bill are 
inconsistent with each other. 

Senator O’Manoney. It is not for me to defend Congressman Keat- 
ing here. 

Mr. Hocan. I don’t mean to criticize Congressman Keating per- 
sonally. 

Senator O’Manoney. It is perfectly all right. The Members of 
Congress have thick skins—they can stand it—even from professors. 

But I want to point out that the provision which you have just 
cited was introduced by Congressman Willis and was not part of the 
original Keating bill. 

Mr. Hogan. This I understand. I understand the Keating bill and 
the Eastland bill introduced in the Senate were very, very close to- 
gether. 

Senator O’Manoney. They were identical. 

Mr. Hocan. But Congressman Keating supports both now. And 
is I say, part A and part B are inconsistent—whatever your stand 
may be on this particular matter, whether you are for or against the 
McNabb rule, whether you think you ought to exclude evidence be- 

cause it is illegally obtained or not—in part B of this bill that is just 
what you are doing; you are excluding illegally obtained evidence, 
you are doing the same thing that you criticize the Supreme Court 
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for doing; you are throwing out logically relevant and probative 
evidence because of a collateral violation of part B of the bill. 

Now, I say either one or the other 

Senator O’Manoney. You deny there is any difference between the 
statutes which use the words “immediately” and “forthwith” and the 
rule of procedure which uses the phrase “without unnecessary delay.” 

Mr. Hocan. No, sir, I do not. In my opinion there is a slight 
difference. 

Senator O’Manoney. Well, I am glad you do note that. 

Mr. Hoean. Yes, I believe those statutes are no longer the law. I 
believe that rule 5 (a) has embodied that essential idea and that is 
the only prompt arraignment statute that must be followed by Federal 
officials today. We did not have a Code of Federal Criminal Proce- 
dure at the time the McNabb decision came down. We got one a few 
years later. 

' Senator O’Manoney. Well, I will not agree with you that rule 
5 (a) amended the laws governing the FBI and other Federal law- 
enforcement agencies, not at all. 

Mr. Hocan. I do not think the law is that an FBI agent must arraign 
forthwith and at the same time must arraign without unnecessary 
delay. 

Senator O"Manoney. Well, which must he do? 

Mr. Hocan. He must arraign without unnecessary delay. 

Senator O’MAnoney. Well, that is the repeal which I do not believe 
has taken place. 

Mr. Hoean. I respectfully submit it has. 

Senator O’Manoney. All right. 

Mr. Hocan. Now, in connection with this second bill, it so happens 
that my sympathies are with part B of the Willis-Keating bill, not 
with part A. But the point that I make is the same whether you agree 
with part A or with part B—they cannot both be in the same bill and 
still have the bill entitled to respect, because I believe the bill is incon- 
sistent on its face. It is inconsistent with the rationale which has 
been offered by Representative Keating and Representative Willis for 
part A of the bill. He asks you to pass a bill which excludes logically 
relevant evidence in the event a caution is not given, a caution which 
could be very, very easily overlooked by a police officer. 

Now, I happen to think that is a good idea. But I do not think that 
he should support that particular type of law and at the same time 
condemn the Supreme Court for doing the same think to implement 
rule 5 (a). 

Senator O’Manonry. Now, you will pardon me if I put into the 
record at this point—because I think it is relevant—the exact language 
of Judge Holtzoff in a letter which he addressed on January 25, 1958, 
to this subcommittee. It is pyblished in our report, Senate Report 
No. 1478, page 5. This is what Judge Holtzoff wrote about rule 5 (a) 
of the Federal Rules of Criminal Procedure: 


During the discussion of rule 5 some members of the committee proposed a 
rule that “no statement made by a defendant in response to interrogation by an 
officer or agent of the Government shall be admissible in evidence against him 


if the interrogation occurs while the defendant is held in custody in violation: 
of this rule’ — 
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that is, rule 5. 


As a basis of discussion, this proposal was printed in a preliminary draft issued 
in May 1943 and numbered rule 5 (b). When the proposal came up for discus- 
sion at a meeting of the full committee, following the distribution of the first 
preliminary draft, this proposal was rejected as a great majority of the mem- 
bers were of the opinion that failure to bring a prisoner before a committing 
magistrate within a reasonable time— 


observe the word “reasonable” — 


within a reasonable time should not be followed by such a drastic penalty, inas- 
much as the penalty would in effect be visited on the public rather than on a 
delinquent officer and might result in a defeat of the ends of justice. 

Because of this action, neither the second preliminary draft, dated November 
19, 1943, nor the final draft of the rules which was approved by the Supreme 
Court contained this proposition. 

It is therefore clear, beyond peradvanture of a doubt, that it was the intention 
of the committee that rule 5 (a) should not be so construed as to exclude any 
voluntary confession or voluntary statement made by the prisoner during the 
period of detention in violation of rule 5 (a). 

That is the testimony of a man who was there. 

Mr. Hocan. That is true. And I agree with Judge Holtzoff that 
his statement represents the opinion of the majority of the people who 
were on that committee. 

But I would remind you that that committee did not have any law- 
making power, and that there may have been other reasons why the 
Federal Rules of Criminal Procedure were approved without adding 
» (b). Many people say: “We don’t have to add that proposed 5 (b) 
because it is superfluous ; it is already the law under the McNabb 
decision.” And that is why many people went along with the failure 
to include 5 (b). Some said 5 (b) was bad and others said 5 (b) was 
good “but we don’t need it because it is superfluous.” And this chain 
of Supreme Court decisions since that time, since 1945, constantly 
applying the McNabb rule, which 5 (b) was designed to codify, seems 
to back up the fact it is still the law. 

Senator O"Muaonry. Now, are you not on both sides of the ques- 
tion? A little while ago you were saying that rule 5 (a) repealed 
the statutes requiring the FBI to arraign immediately a revenue 
officers to arraign forthwith. Now you say rule 5 (b) is the same 
as the McNabb rule. 

Mr. Hocan. No—wait. I said that rule 5 (a)—— 

Senator O’Manoney. Let the reporter read what you said. 

Mr. Hocan. I think he would have a hard time finding it. 

Senator O’Manoney. You do not know how good these reporters 
are. 

(The reporter read the statement of Mr. Hogan as requested by 
Senator O’Mahoney. ) 

Mr. Hoean. I think the problem is an alphabetical one. I can 
clear it up in one sentence. 

Rule 5 (a) codifies the old statutes, and insofar as it is inconsistent 
with it, rule 5 (a) has repealed them. Rule 5 (b) was a proposed 
rule to codify the McNabb rule in the midst of the Federal rules, and 
it was never enacted. So 5 (b) was never passed. It would have 
codified the McNabb rule. Rule 5 (a), I believe, has repealed the 
statutes which are present and quoted in the McNabb decision. I do 
not believe there is any major change in the law. It just changes 

“immediately” and “forthwith” to “without unnecessary delay. 
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Senator O’Manoney. Well, I do not want to appear to be arguing 
with you, Professor Hogan. ‘But I would like to ask you w hether the 
Keating-Willis rule is not substantially the law in the Code of Military 
Law. 

Mr. Hocan. I believe it is the law—no—part B of it is, that you 
must caution. 

Senator O’Manonry. Part B, yes. 

Mr. Hocan. As I said, I poaiithine with part B, but I think when 
you have A and B in the same law, no matter where your Ne 

are, you become inconsistent, because you criticize the Supreme Court 
for throwing out a logically relevant piece of evidence because of 
failure to comply with 5 (a). And that is what part A of this bill 
does—it changes that McNabb rule. Then it sets up a new safeguard 
that we do not have, and then implements it in the very same way 
that the Supreme Court tried to implement rule 5 (a), by throwing 
out a logically relevant and probative confession because a police offi- 
cer neglects to caution the person who has been arrested. 

Now, I think that last part is good. But whether it is good or bad, 
it should not be in the same bill with part A. 

Senator O’Manoney. Professor Hogan, I must again say to you 
that the McNabb case depends wholly upon the facts laid down in that 
case, and the language of Justice Frankfurter, who wrote both of 
these decisions, cannot be disregarded. He recites at length the 
flagrant violation of the existing law. And after having recited that 
flagrant violation, which nobody wants to restore, he says: 


Congress has not explicitly forbidden the use of evidence so procured 
during the time of detention— 


but to permit such evidence to be made the basis of a conviction in the Federal 
courts would stultify the policy which Congress has enacted into law. 

That is connected clearly to such evidence, that is to say evidence ob- 
tained by flagrant disregard of the law—in other words, by what 
approached third-degree methods. 

Now, we are concerned with legislation which would not adopt 
third-degree methods at all. 

Mr. Hocan. But the Supreme Court decision, 5 years later, in the 
Upshaw decision—the Supreme Court’s decision in Upshaw says that 
whether there is psychological pressure or not, it is the delay alone 
which invalidates the confession, and Justice Frankfurter concurred 
in Justice Black’s opinion in that case—that whether there is pressure, 
be it psychological or physical 

Senator O’Manonry. Well, remember that Justice Frankfurter 
at refused to approve rule 5 (a), and remember that rule 5 

(a) contains the words “without unnecessary delay,” thereby imply- 
ing that some delay is certainly O. K. 

Mr. Hoean. But he then said in the Mallory decision the delay that 
occurred in Mallory is unnecessary. The only delay that it contem- 
plates, he says in Mallory, is the delay between arrest, a simple book- 
ing proc edure, and presentation before the arr aigning officer. That 
is what is meant by necessary delay. “And that,” he says, “we ap- 
prove; anything more than that, we disapprove of.” 

Senator Carroty. Mr. Chairman, there have been several references 
made to the Holtzoff letter. As I understood sometime at the very 
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beginning of this session today, there has been some examination of 
the complete Supreme Court files on this matter, besides the Holtzoff 
letter. I have received information that a Prof. Herbert Wexler 
had made an examination of all the files of the Supreme Court. Have 
they been available to the committee? Are they in the committee 
files—to interpret what really happened on this question of unneces- 
sary delay? Do we have those in the files, Mr. Chairman ? 

Senator O’Manonry. This committee does not have those papers. 
The Constitutional Rights Subcommittee made some check on it. Mr. 
Slayman will tell us what the record of this subcommittee is. 

Senator Carro.u. I understood there was some discussion of that 
earlier this morning. 

Mr. Stayman. There was some discussion of that earlier this morn- 
ing, and my comment, in response to the question, was that the files 
of the Advisory Committee were turned over to the Office of the 
United States Supreme Court and are not available, have not been 
available to us in complete form. The only material we had were 
printed pamphlets along the way. 

Now, Prof. Herbert Wexler, professor of criminal law—lI think he 
is still at Columbia—was on that Advisory Committee. So if this 
information is subsequent to Judge Holtzoff’s letter to your subcom- 
mittee, which would also then be subsequent apparently to Judge 
Holtzoff’s appearance before the Constitutional Rights Subcommit- 
tee—he may have an independent examination there that we are not 
aware of. 

Senator Carrott. Has Professor Wexler ever testified before the 
other committee ? 

Mr. SitayMan. Not before us. He was on the Advisory Commit- 
tee in 1941 that 

Senator O’Minoney. Drafted the rule. 

Mr. StayMAN. Yes, sir. 

Senator Carroti. Well, Mr. Chairman, I would like to have a staff 
member or Mr. Slayman, if he is willing to do it, contact this pro- 
fessor—to obtain information for us instead of relying on the one 
opinion of Judge Holtzoff and his letter, as to what this meant, and 
the legislative history, the formation of this rule—I think we ought 
to have all available information in the record. 

Senator O’Manoney. We will make inquiry of the Supreme Court 
about the matter. 

Senator Carrow. I think it is vital to this hearing, in view of the 
constant reference to Judge Holtzoff’s letter as being a sole authority 
in this question. 

Senator O’Manoney. I understand that in the Pierce and Allen 
cases, the Court of Appeals of the District of Columbia held in effect 
that delay alone does not bar otherwise admissible confessions, and that 
the Supreme Court of the United States, during the years 1950 to 1954, 
consistently refused to grant certiorari in cases that were brought 
contesting that interpretation. 

Mr. Hogan. Senator, Justice Frankfurter is one of the most stern 
reminders of this particular point. He says no inference whatsoever 
is ever to be drawn from a denial of certiorari by the Supreme Court. 
In my opinion, the Pierce and Allen decision was incorrectly decided. 
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I have studied that case, I have studied the line of cases after Upshaw 
here in the District of Columbia, and in my opinion in that area they 
are incorrectly decided. 

Senator O’Manoney. You are arousing a lot of interest from the 
audience. Iam getting notes from the gallery. 

You don’t mind if I ask you a question that is—— 

Mr. Hoean. Ask me all the questions you want to. 

Senator O’Manoney (reading) : 

Ask Professor Hogan if it is not a fact that Judge McGuire, in District Court. 
granted a motion for acquittal in United States v. Turner, where there was a 
lack of probable cause for arrest. He threw out all evidence derived from the 
accused thereafter. This answers Senator Carroll in the application of the 
Federal exclusionary rule. 

This is a signed question. Professor Chase is the author of this 
question. 

Mr. Cuase. To my brother faculty member. 

Mr. Hogan. And former student. 

Senator Carro.ti. I want to say, Mr. Chairman, we have evidence 
here in the Turner case, and all I know is what I hear from the 
witness, because I am not familiar with the case myself—but I think 
it was based there where a police officer was asked a question on the 
stand, “Why did you arrest him?” and he said “To take him down 
and get a confession out of him.” Now, this is the testimony of one 
of their colleagues from the Washington bar. It is a different bar 
association—but he so testified. 

Now, if that is true, it appears on its face there was no probable 
cause—and even in a State court they would throw him out. They 
would not have to have a Supreme Court ruling on that one. 

But that does not answer the question at all. As I understand 
Professor Hogan’s statement—I may ask about this question of 
sanction. 

Do you think that the Mallory rule narrows down the McNabb 
rule? 

Mr. Hogan. I do not think the Mallory rule and the McNabb rule 
are to be referred to as narrowing down each other at all. I think 
they are separate. One is a rule of procedure. You must arraign 
without unnecessary delay. That is the Mallory rule, the Mallory 
interpretation of 5 (a). Then implementing that you have the rule 
of evidence in McNabb—if you do not arraign promptly, any con- 
fession obtained after the point when you should tons arraigned will 
be thrown out because it becomes the fruit of illegality. 

Rule 5 (a) says “arraign without unnecessary delay.” The 
Supreme Court says: 

If we receive a confession into evidence obtained after the time you should 
have arraigned him, it is the fruit of illegality, and it cheapens and degrades 
the process of justice in the Federal courts to receive evidence that is obtained 
only through the criminality of the Government. 

It is important, says the Court, that we watch and see whether justice 
isdone. It is also important, says the Court, how it isdone. And as 
long as rule 5 (a) remains the law, whether it is a wise or a poor law, 
you are not going to be able to bring in evidence that is the fruit of 
illegality. If Congress does not like rule 5 (a) the way it is, they 
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ought to change it. But they should not force the courts, in my 
opinion, to receive evidence which is obtained in violation of congres- 
sional mandate. 

It is important, as I said before, that a criminal trial disclose the 
criminality of the defendant. But it is equally important, in my 
opinion, that it not disclose the criminality of the United States 
Government. 

Senator Carroti. Can you suggest how we could change 5 (a) to 
meet this issue head on? Supposing the Congress does not like rule 
5 (a)? How would they meet it? 

Mr. Hoean. I am not sure they can do too much about it, Senator, 
because I believe rule 5 (a) might very well be held to embody an 
essential constitutional guaranty of liberty; that if you allow the 
police to hold a person any long period of time—12 hours, 24 hours, 
36 hours—you are cutting down the right that he has to go free on bail 
in noncapital cases. 

Senator Carroiu. This raises a very important question, Mr. Chair- 
man. Now, Professor Hogan, in your opinion is there a constitutional 
problem involved in this legislation 

Mr. Hoean. In my opinion there is a constitutional problem involved 
in Senator Butler’s bill, which changes 5 (a), aaa there is also a 
constitutional problem involved in the first part of the Willis-Keating 
bill. And I think it comes up under the problem of separation of 
powers. 

I do not think Congress has the power to force the Supreme Court 
to receive into evidence material ait it believes that by doing so it 
corrupts and corrodes the machinery of justice. I think that the rules 
of evidence are mainly the concern of Congress. But there is a small 
area of the rules of evidence which pertains so closely to the process of 
administering criminal justice that I think it is within the inherent 
power of the court to say “We are going to exclude evidence; we are 
not going to allow you to cheapen and degrade the Federal trial 
process; we are not going to succumb to the delusive appeal of a very 
vicious principle that the end justifies the means. We would like to 
convict Mallory just as much as anyone else would but, when we do 
so, we do not want to do it in a trial that discloses the criminality, 
the disregard of congressional mandate on the part of the United 
States Government.” 

The executive branch must respect the mandate of the legislative 
branch. And when it does not doso, then it is the duty of the judiciary, 
I think, to say “We are not going to allow into evidence the fruit of 
illegality.” This cheapens the whole governmental procedure. It 
convicts criminals, to be sure, but in the long pull it is detrimental to 
the morale of society. And that is why I think that you cannot set 
aside that independent judgment of an independent judiciary to the 
effect that they do not believe they can admit iNegally obtained evi- 
dence without contaminating the Federal criminal trial. 

Now, I do not mean making the trial come out with the wrong result. 
But I mean making it something that does less than inspire respect in 
the people who are watching it for the majesty of the law. And I 
think that is important, too. It is important to get Mallory—but 
it isalso important to watch how you get him. 

Senator O’Manoney. If I understood you, Professor Hogan, a little 
while ago, referring to the Upshaw case, you spoke of it as one in 
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which delay alone was the reason for the denial of the confession. 

Mr. Hogan. Unnecessary delay. 

Senator O’Manonry. Unnecessary delay. Well, I want to read to 
you from the Upshaw decision. I am quoting the Supreme Court 
now : 

In this case we are left in no doubt as to why this petitioner was not brought 
before a committing magistrate promptly. The arresting officer himself stated 
that petitioner was not carried before a magistrate on Friday or Saturday 
morning, after his arrest on Friday at 2 a. m., because the officer thought there 
was not a sufficient case for the court to hold him, adding that even “if the 
police court did hold him, we would lose custody of him, and I no longer would 
be able to question him.” Thus the arresting officer in effect conceded that 
the confessions here were “the fruit of wrongdoing” by the public officer. 

So it was not delay alone. 

Mr. Hogan. No: it was unnecessary delay. But even if you have 
an unnecessary delay, sir, then it makes the confusion the fruit of 
illegality, because you would not have had the confession had you 
complied with the statute. 

Let me read one sentence of the Upshaw decision which is the 
holding of the case: 

We hold a confession is inadmissible if made during illegal detention due to 
failure promptly to carry a prisoner before a magistrate, whether or not the 
confession is the result of torture, physical or psychological. 

The violation of rule 5 (a) makes the confession the fruit of 
illegality. No Federal court, I think, without cheapening and de- 
grading itself, can receive into evidence the fruit of illegality. 

Senator O’Manoney. That goes beyond the McNabb rule. 

Mr. Hogan. No; I think the McNabb rule does just that—that is 
what it is designed to do. As long as 5 (a) is the law 

Senator O’Manonrey. I think that the Chair will have to adjourn 
this session soon. 

Senator Carroiy. I have 1 or 2 questions, Mr. Chairman. Your 
point is that in an effort to water down a Supreme Court sanction, 
the Congress itself, in Willis and Keating, has established another 
sanction. 

Mr. Hocan. That is right—and of the same kind. That is why I 
think it is inconsistent. 

Senator Carro.u. In other words, if I may use my own words and 
not yours, to water down an exclusionary rule, they have thrown us 
asop which is not nearly as effective. 

Mr. Hoean. And it also embodies another exclusionary rule, and 
they say exclusionary rules are bad. And that is why I think that 
the drafters are inconsistent. And that is why I would suggest that 
maybe there is something else lurking in the background of part A 
of that bill, some other reason why the people in the House were so 
anxious to pass part A, that they are willing to come over here with 
a bill which is inconsistent on its face. And I think that thing lurk- 
ing in the background might be that they believe when they pass 
rule 5 (a) they take a slap at the Supreme Court, and there are people 
today who are in favor of slaps at the Supreme Court per se. Now, 
I think that may be in the background of this bill. 

Senator Carroti. May I ask you one more question? Let us as- 
sume that this bill that passed in the House passes without amend- 
ment in the Senate. What will it do to this question of probable 
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cause, and what will be the effect so far as a confession obtained 
during a delay? 

Mr. Hogan. I think it will have this effect. I will,be teaching rule 
5 (a) in my course on criminal procedure next December, and if you 
pass this legislation, I think I will be forced to tell my students, as my 
professors told me, that without the McNabb rule, rule 5 (a) is not 
worth the paper that it is printed on. And that exactly, I think, is 
the rule this Willis-Keating bill goes through. Rule 5 (a) has not 
been changed at all, but in another sense it has been completely 
eviscerated. 

Let me give you one example and conclude my testimony on this 
note. 

Supposing you have a statute that outlaws first-degree murder and 
then you have another statute which says anyone who violates the 
first statute goes to the electric chair. So then you come in and you 
destroy the second statute. Now, can anyone rationally say you have 
not charged the first one? You have not changed 4 word 1 in it, but 
you have completely ripped the guts out of it. And that is what part 
A of the Willis-Keating bill does—it emasculates rule 5 (a) ; it empties 
it of every drop of meaning, in my opinion, and you are not going to 
have people arraigned without unnecessary delay. 

Senator CARROLI L. Because it destroys the sanction. 

Mr. Hoean. It destroys the sanction. 

Senator O’Manoney. Thank you very much, Professor Hogan. 

Senator Carroti. That was a very fine statement. 

Senator O’Manoney. It was a very stimulating session which we 
had with all of the witnesses. 

Mr. Hoean. I enjoyed it very much myself. 

Senator O’Manoney. I am in receipt, from Senator Hennings, of a 
reprine of an article which he has written, entitled “Detention and 
Confessions: The Mallory Case,” for publication in the Missouri Law 
Review. I think it should be made part of the record at this point. 

(The article referred to is as follows :) 


DETENTION AND CONFESSIONS : THE MALLORY CASE 
(By Thomas C. Hennings, Jr.) 


Mallory v. United States,? decided by the Supreme Court last year, brought 
once again into open debate and controversy the so-called McNabb rule. This 
rule originated in McNabb vy. United States* decided by the Court in 1943. 

In 1940, when the McNabbs were arrested there were two primary statutes 
requiring Federal officers when making an arrest to take the person before a 
committing officer. One statute required that the person be taken before the 
nearest United States commissioner or nearest judicial officer having jurisdiction 
for a hearing, commitment, or taking bail for trial... The other statute applied 
only to officers of the Federal Bureau of Investigation. It directed them to take 
the person arrested before a committing officer immediately.’ Referring to these 
two statutes, in the McNabb case, the Court said: 

“Legislation such as this, requiring that the police must with reasonable 
promptness show legal cause for detaining arrested persons, constitutes an 


1 United States Senator; member of the Missouri bar; A. B., Cornell University, 1924; 
LL. B., Washington University, 1926. 

7354 U. 8S. 449 (1957). 

3318 U. S. 332 (1943). 

*Act of Aug. 18, 1894, ch. 301, 28 Stat. 416; act of May 28, 1896, ch. 252, sec. 19, 29 
Stat. 184: act of Mar. 2, 1901. ch. 814, 31 Stat. 956 

5 Act of June 18, 1934, ch. 595, 48 Stat. 1008. 
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important safeguard—not only in assuring protection for the innocent but also 
in securing conviction of the guilty by methods that commend themselves to a 
progressive and self-confident society.” ° 

The McNabbs were arrested and questioned extensively for 2 days before 
the Federal officers obtained from them satisfactory coordinated confessions. 
It was not until after these confessions were obtained that the McNabbs were 
taken before a committing officer. The Court held that these confessions were 
not admissible, using this language: 

“Plainly, a conviction resting on evidence secured through such a flagrant 
disregard of the procedure which Congress has commanded cannot be allowed to 
stand without making the courts themselves accomplices in willful disobedience 
of law. Congress has not explicitly forbidden the use of evidence so procured. 
But to permit such evidence to be made the basis of a conviction in the federal 
courts would stultify the policy which Congress has enacted into law.” 

A new rule of evidence was now in effect—a confession obtained before com- 
mitment is inadmissible if the arrested person was not taken before a committing 
officer promptly after his arrest. The confession is inadmissible whether volun- 
tary or involuntary. Where there has been an undue delay, it is no longer 
necessary to determine this constitutional issue. 

The McNabb rule is of particular interest to me because I have spent 6 years 
as assistant circuit attorney and 2 years as circuit attorney in St. Louis. The 
many complex problems and difficulties of law enforcement are only too well 
known to me. 

That the McNabb rule has caused a certain amount of confusion is shown 
by the fact that it has been the issue involved in 4 cases before the Supreme 
Court in the 14 years of its existence. In 2 of these cases the conviction of the 
defendant below was reversed by the Supreme Court and in the other 2 the 
Supreme Court held that the lower appeal court erroneously applied the rule 
in reversing the trial court’s conviction. 

The first of these cases, United States v. Mitchell,® came before the Court in 
1944. In this case the defendant was arrested and taken to the police station 
where he confessed within a few minutes. He was then held by the officers 
without being taken before a committing magistrate for 8 days in an attempt 
to cl?ar up other similar crimes. The court of appeals reversed the trial court’s 
conviction on the ground that the confession was inadmissible under the McNabb 
rule. The Supreme Court affirmed the trial court’s conviction holding that the 
confession was admissible. The Court said: 

“Here there was no disclosure induced by illegal detention, no evidence was 
obtained in violation of any legal rights, but instead the consent to a search of 
his home, the prompt acknowledgment by an accused of his guilt, and the sub- 
sequent rueing apparently of such spontaneous cooperation and concession of 
guilt.” 

The Court while deeming the detention illegal, held the confession admissible 
because it was made prior to the time the detention became illegal. 

The Federal Rules of Criminal Procedure became effective in 1946. Rule 5 (a) 
provides that Federal officers must take arrested persons before a committing 
magistrate “without unnecessary delay.” This provision has been the basis for 
the application of the McNabb rule in subsequent cases. 

In 1948 Upshaw v. United States ® was decided by the Supreme Court. In this 
case the petitioner was arrested on suspicion without a warrant and confessed 
to grand larceny 30 hours later. He was not taken before a committing magis- 
trate until after the confession. The Court reversed the conviction. It distin- 
guished the Mitchell case in which the confession was not the result of illegal 
detention. It found that here the petitioner was detained for the 30 hours for 
the specific purpose of obtaining the confession, as the police lacked sufficient 
evidence to hold the petitioner at the time of his arrest. The Court applied the 
McNabb rule because there was an unnecessary delay before the petitioner was 
taken before a committing magistrate and the confession was obtained during 
this unnecessary delay. Mr. Justice Reed wrote a very complete dissenting 
opinion in which he maintained that the majority opinion was an extension of 
the McNabb rule. In his opinion the McNabb rule required more than illegal 


6318 U. S. at 343. 

7Id., at 345. 

$322 U.S. 65 (1944). 
“Id. at 70. 

335 U. S. 410 (1948). 
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detention. It required a certain amount of psychological coercion which was 
found in the consistent questioning of the McNabbs and in the refusal of the 
Government agents to accept their original confessions requiring further ques- 
tioning until all the confessions were consistent. In the Upshaw case, the Court 
definitely took the position that if there is an unnecessary delay in taking an 
arrested person before a committing magistrate, then any confession obtained 
during the period after the delay becomes unnecessary is inadmissible, even if 
the person is left alone in his cell and makes the confession completely of his own 
accord. 

The next case before the Supreme Court in which the McNabb rule was an 
issue was United States v. Carignan." The defendant was arrested and promptly 
committed on a charge of assault with intent to rape. Because of the similarity 
between this crime and an earlier one which resulted in the murder of the victim, 
the police questioned the defendant about the earlier crime while he was being 
legally detained on the other charge. After 2 days of routine questioning the 
defendant confessed to the murder and was then charged with this crime and 
convicted. The trial court admitted the confession but the court of appeals 
reversed the conviction on the basis of the McNabb rule. The court of appeals 
held that a confession obtained after days of questioning while the defendant 
is being legally held for a completely different crime is inadmissible, because 
there is an unnecessary delay in commitment for the crime to which the party 
confesses.” The Supreme Court affirmed the court of appeals’ reversal on other 
grounds but held that the court of appeals had erroneously applied the McNabb 
rule. The Supreme Court held that the police could question a person held 
lawfully and a confession so obtained, if voluntary, is admissible even if the 
confessed crime is not the crime for which the person has been charged. The 
McNabb rule applies only where the confession has been obtained after there 
has been an unnecessary delay in taking the person before a committing officer. 

This was the status of the McNabb rule when the Mallory “ case came before 
the Supreme Court last year. On April 7, 1954, a woman in the District of 
Columbia went to the basement of the apartment house in which she lived to do 
her laundry. She ran into difficulty detaching a hose so she went to the janitor’s 
basement apartment to obtain help. Mallory, who was the half-brother of the 
janitor and who lived with him, was alone in the apartment and he detached the 
hose for her and returned to the apartment. Very shortly thereafter the woman 
was attacked by a man wearing a mask, who had the general features of Mallory, 
and the janitor’s two sons who also lived with the janitor. The woman had heard 
no one descend the wooden steps into the basement which was the only entrance. 
Mallory and the janitor’s two sons were arrested about 2 p. m. the next day and 
taken to a police station, where they were all questioned about 30 minutes. Then 
at 4 p. m. they were asked to take a lie-detector test, to which they agreed. While 
waiting for the polygraph operator to be found the 3 were fed; then the 2 sons 
were given the test. Mallory was given the test from 8 to 9:30. Mallory and the 
operator were the only ones in the room during the test. Mallory admitted the 
crime during the test. Immediately after the test Mallory repeated his confession 
and at 10 p. m., some 8 hours after he was arrested, the police attempted to find 
a commissioner to commit Mallory. The police were unsuccessful in finding a 
commissioner at this time. Mallory repeated his confession to several other 
officers, and then at 11:30 he dictated it to a typist. He was brought before 
a commissioner the next morning and committed. It must be remembered that 
Mallory was held by the police most of the previous afternoon in the vicinity of 
numerous committing magistrates. Mallory’s confession was admitted by the 
trial court and he was convicted. The Supreme Court reversed the conviction. 
The Court held that the police may not arrest upon mere suspicion but only on 
“probable cause.”’ An arrested person is not to be taken to police headquarters 
in order to carry out a process of inquiry that leads itself, even if not sc designed, 
to eliciting damaging statements to support the arrest and ultimately his guilt. 
The Court held that police detention of persons beyond the time when a commit- 
ting magistrate is readily accessible constitutes “willful disobedience of law” as 
found in rule 5 (a) of the Federal Rules of Criminal Procedure. The Court said: 
“Circumstances may justify a brief delay between arrest and arraignment, as 
for instance, where the story volunteered by the accused is susceptible of quick 


342 U.S. 36 (1951). 
4 Carignan v. United States, 185 F. 24 954 (9th Cir. 1950). 
3 Supra, note 2. 
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verification through third parties. But the delay must not be of a nature to give 
opportunity for the extraction of a confession.” * The Court found that it could 
not sanction the extended delay in this case, resulting in confession, “without 
subordinating the general rule of prompt arraignment to the discretion of arrest- 
ing officers in finding exceptional circumstances for its disregard. * * * It is not 
the function of the police to arrest, as it were, at large and to use an interrogating 
process at police headquarters in order to determine whom they should charge 
before a committing magistrate on ‘probable cause.’ ” * 

It should be noted that the “arraignment” the Court speaks of here is not the 
formal pleading of “guilty” or ‘not guilty” which is historically referred to as the 
arraignment. This formal pleading by the accused comes later in the procedure 
after the indictment or information has been filed in the district court and is 
made before a district judge.” The arraignment referred to the Mallory case 
is the hearing before a committing officer where the complaint is read to the ac- 
eused. At this hearing he is informed of his right to counsel and his right to 
remain silent. The date for a preliminary hearing is also set at this time if the 
accused does not waive such a hearing.” 

The policy behind the statutes requiring promptness in taking an arrested 
person befere a committing officer or, as now required, “without unnecessary de- 
lay,” has been spelled out by the Court in every case in which the NeNabb rule 
has been applied. For example, in the McNabb case the Court stated : 

“This procedural requirement checks resort to those reprehensible practices 
known as the third degree which, though universally rejected as indefensible, still 
find their way into use. It aims to avoid all the evil implications of secret inter- 
rogation of persons accused of crimes.’ ” 

The McNabb rule, with its strict application in the Mallory case, is the basis of 
un open vocal controversy. Police and law-enforcement officers of our Nation have 
a very difficult job. They shoulder a great responsibility. They have the obliga- 
tion of maintaining peace and order. They must apprehend those who violate 
the law and secure evidence for their conviction. It is only natural that they 
would oppose new procedural rules or extensions of old procedural rules which 
set limits on their field of operation. And the courts must seriously consider any 
innovation which will make the enforcement of our criminal laws more difficult. 
However, it must be remembered that the primary responsibility of our police 
and law-enforcement agencies is not to obtain convictions but to see that justice is 
obtained. 

We consider ourselves a civilized nation and therefore we aspire to conduct 
ourselves in a civilized manner. The Supreme Court has never contended that the 
McNabb rule was required by the Constitution. It has said that we must have 
procedural safeguards which not only protect the innocent but which secure con- 
victions of the guilty by methods that commend themselves to a progressive and 
self-confident society. 

That arraignment without unnecessary delay is a necessary procedure in 
a civilized society can easily be seen by a survey of several cases which have 
come before the Supreme Court. These cases point out how easily unnecessary 
delay can slip into psychological coercion, thereby rendering a confession involun- 
tary. In Haley vy. Ohio” the defendant, a young boy, was arrested about mid- 
night and questioned at the police station until morning when he confessed. He 
was then held incommunicado for 2 more days before he was formally charged. 
The Supreme Court found psychological coercion. In Malinski v. New York ™ 
the defendant was held incommunicado for 4 days before arraignment, the first 
day of which he was kept naked or only half clothed. In Ward v. Teras,™ 
the defendant and several other persons were picked up on suspicion without 
warrants and were held for several days. During this time the defendant was 
taken from county to county until he confessed. There are many other such 
cases. In all of them the defendant was picked up by the police and held with- 
out formal commitment for some time. During this unnecessary delay in taking 
the person before a committing official the police, intentionally or otherwise, 

“4354 U. S. at 455. 

% Tbhid. 

16 Fed. R. Crim. P. 10. 

7 Fed. R. Crim. P. 5 (b). 

%318 U. S. at 344. 

% 332 U. S. 596 (1948). 

* 324 U. S. 401 (1945). 

7316 U. S. 547 (1942). 
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applied pressures which resulted in an involuntary confession. The seeds of 
coercion sprout readily in the earth of illegal detention. 

Against this background the decision of the Supreme Court in the Mallory 
case is easily understood. In view of the policy established by Congress by rule 


5 (a) and in view of our civilized society, the Supreme Court had to hold that 
Mallory’s confession was inadmissible. 


There are a number of bills before Congress which would legislate the McNabb 
rule out of existence. One would attempt to set an arbitrary limit on the 
number of hours before arraignment.” Others would apply new tests, such as 
“voluntariness,” to the admissibility of confessions, regardless of when they 
were made.” In my view, the McNabb rule, as interpreted by the Supreme Court, 
is preferable to these various proposals. Its test of reasonableness will go 
further toward effective law enforcement, and at the same time provide greater 
protection to the civil liberties of the citizen suspected of a crime. 


Senator Carrott. Mr. Chairman, before you close the record, I wish 
you would hold it open and give us a chance to look into this aspect of 
Professor Wexler’s information because I would like to look into it. 
The letter of Judge Holtzoff is very important, and I would like to 


see if there is anything in the file that would give us a different opinion 
on that matter. 


Senator O’Manoney. That will be done. 

Mr. Rosensercer. Senator, the record should be held open, too, for 
Senator Morse’s statement which we have been promised by Friday. 

Senator O’Manonry. The record will be held 6pen for Senator 
Morse’s statement. 

(Senator Morse’s statement in its entirety is printed on p. 118 of 
this hearing.) 

The committee now stands adjourned. 

(Whereupon, at 2 p. m., the committee was adjourned.) 


238. 2432, 85th re ist sess. (1957). 
2H. R. 8521, H. R. 8596, H. R. 8600, 85th Cong., Ist sess. (1957). 
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APPENDIX 


MEMORANDUM 
JULY 21, 1958. 


I am including in the appendix of this hearing cases relating to the 
Mallory decision as well as the Mallory decision itself, decided by the 
United States Supreme Court on June 24, 1957, and cited as 354th 
United States Reports, page 449. 

A hearing was conducted July 17, 1958, on four bills, namely, S. 
2970, S. 3325, S. 3355 and H. R. 11477, relating to the Mallory 
rule. The subcommittee adjourned, to meet at the call of the Chair, 
after hearing the testimony of 12 witnesses. 

Because of the importance of the Mallory decision, it is the con- 
tention of the chairman of the subcommittee that all decisions deal- 
ing with the question of speedy arraignment of persons suspected of 
having committed a crime should be in the hands of every law-enforce- 
ment official to better equip them to perform their duties in accord- 
ance with the decisions of the Court. 

This compilation contains four decisions of the United States 
Supreme Court and seven cases from the United States Court of 
Appeals for the District of Columbia Circuit Court. 

he third part is a transcript of lectures and discussions relative 
to the Mallory decision and its effect on law enforcement held jointly 
by the United States District Attorney’s Office for the District of 
ein and the Metropolitan Police Department of Washington, 

.C. 

JosEPH C. O’MAHONEY, 
Chairman, Subcommittee on Improvements in the Federal 
Criminal Code. 
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McNABB er au. v. UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT. 


No. 25. Argued October 22, 1942—Decided March 1, 1943. 


1. The power of this Court upon review of convictions in the federal 
courts is not limited to the determination of the Constitutional 
validity of such convictions. P. 340. 

2. Judicial supervision of the administration of criminal justice in the 
federal courts implies the duty of establishing and maintaining 
civilized standards of procedure and evidence. P. 340. 

3. The principles governing the admissibility of evidence in criminal 
cases in the federal courts are not restricted to those derived solely 
from the Constitution. P. 341. 

4. In the exercise of its authority over the administration of criminal 
justice in the federal courts, this Court, from its beginning, has 
formulated applicable rules of evidence; and has been guided therein 
by considerations of justice not limited to strict canons of evidentiary 
relevance. P. 341. 

5. The circumstances (detailed in the opinion) under which federal 
officers obtained incriminating statements from the defendants in 
this case, together with the flagrant disregard of Acts of Congress 
requiring that accused persons arrested by federal officers’ be taken 
before a United States Commissioner or other judicial officer, ren- 
dered the evidence thus obtained inadmissible in a criminal prosecu- 
tion in a federal court, and convictions resting upon such evidence 
must be set aside. P. 341. 

6. Although Congress has not explicitly forbidden the use of evidence 
so procured, yet to permit such evidence to be made the basis of a 
conviction in the federal courts would stultify the policy which Con- 
gress has enacted into law. P. 345. 

123 F. 2d 848, reversed. 


CERTIORARI, 316 U. S. 658, to review the affirmance of 
convictions of second-degree murder for the killing of a 
federal officer while he was engaged in the performance 
of his official duties, 18 U. 8. C. § 253. 


Mr. E. B. Baker, with whom Messrs. W. H. Norvell, 
J. M.C. Townsend, and Wilkes T. Thrasher were on the 
brief, for petitioners. 
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Assistant Attorney General Berge, with whom Solicitor 
General Fahy and Messrs. Oscar A. Provost and: Archibald 
Coz, and Miss Melva M. Graney were on the brief, for the 
United States. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


The petitioners are under sentence of imprisonment 
for forty-five years for the murder of an officer of the 
Alcohol Tax Unit of the Bureau of Internal Revenue en- 
gaged in the performance of his official duties. (18 U.S. 
C. § 253.) They were convicted of second-degree murder 
in the District Court for the Eastern District of Tennes- 
see, and on appeal to the Circuit Court of Appeals for the 
Sixth Circuit the convictions were sustained. 123 F. 2d 
848. We brought the case here because the petition for 
certiorari presented serious questions in the administra- 
tion of federal criminal justice. 316 U.S.658. Determina- 
tion of these questions turns upon the circumstances 
relating to the admission in evidence of incriminating 
statements made by the petitioners. 

On the afternoon of Wednesday, July 31, 1940, informa- 
tion was received at the Chattanooga office of the Aleoholic 
Tax Unit that several members of the McNabb family 
were planning to sell that night whiskey on which federal 
taxes had not been paid. The McNabbs were a clan of 
Tennessee mountaineers living about twelve miles from 
Chattanooga in a section known as the McNabb Settle- 
ment. Plans were made to apprehend the McNabbs while 
actually engaged in their illicit enterprise. That evening 
four revenue agents, accompanied by the Government’s 
informers, drove to the McNabb Settlement. ‘When they 
approached the rendezvous arranged between the Mc- 
Nabbs and the informers, the officers got out of the car. 
The informers drove on and met five of the McNabbs, of 
whom three—the twin brothers Freeman and Raymond, 
and their cousin Benjamin—are the petitioners here. 


31812 O—58——_13 
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(The twe others, Emuil and Barney McNabb, were ac- 


quitted at the direction of the trial court.) The group 
proceeded to a spot near the family cemetery where the 


liquor was hidden. While cans containing whiskey were 
being loaded into. the car, one of the iriformers flashed a 


prearranged signal to the officers who thereupon came 
running. One of these called out, “All right, boys, federal 
officers!”, and the McNabbs took flight. 

Instead of pursuing the McNabbs, the officers began 
to empty the cans. They heard noises coming from the 
direction of the cemetery, and after a short while a large 
rock landed at their feet. An officer named Leeper ran 
into the cemetery. He looked about with his flashlight 
but discovered no one. Noticing a couple of whiskey cans 
there, he began to pour out their contents. Shortly after- 
wards the other officers heard a shot; running into the 
cemetery they found Leeper on the ground, fatally 
wounded. A few minutes later—at about ten o’clock— 
he died without having identified his assailant. A second 
shot slightly wounded another officer. A search of the 
cemetery proved futile, and the officers left. 

About three or four hours later—between one and two 
o’clock Thursday morning—federal officers went to the 
home of Freeman, Raymond, and Emuil McNabb and 
there placed them under arrest. Freeman and Raymond 
were twenty-five years old. Both had lived in the Settle- 
ment all their lives; neither had gone beyond the fourth 
grade in school; neither had ever been farther from his 
home than Jasper, twenty-one miles away. Emuil was 
twenty-two years old. He, too, had lived in the Settle- 
ment all his life, and had not gone beyond the second 
grade. 

Immediately upon arrest, Freeman, Raymond, and 
Emuil were taken directly to the Federal Building at 
Chattanooga. They were not brought before a United 
States commissioner or a judge. Instead, they were 
placed in a detention room (where there was nothing they 
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could sit or lie down on, except the floor), and kept there 
for about fourteen hours, from three o’clock Thursday 
morning until five o’clock that afternoon. They were 
given some sandwiches. They were not permitted to see 
relatives and friends who attempted to visit them. They 
had no lawyer. There is no evidence that they requested 
the assistance of counsel, or that they were told that they 
were entitled to such assistance. 

Barney McNabb, who had been arrested early Thurs- 
day morning by the local police, was handed over to the 
federal authorities about nine or ten o’clock that morn- 
ing. He was twenty-eight years old; like the other Mc- 
Nabbs he had spent his entire life in the Settlement, had 
never gone beyond Jasper, and his schooling stopped at 
the third grade. Barney was placed in a separate room 
in the Federal Building where he was questioned for a 
short period. The officers then took him to the scene of 
the killing, brought him back to the Federal Building, 
questioned him further for about an hour, and finally re- 
moved him to the county jail three blocks away. 

In the meantime, direction of the investigation had been 
assumed by H. B. Taylor, district supervisor of the Alcohol 
Tax Unit, with headquarters at Louisville, Kentucky. 
Taylor was the Government’s chief witness on the central 
issue of the admissibility of the statements made by the 
McNabbs. Arriving in Chattanooga early Thursday 
morning, he spent the day in study of the case before 
beginning his interrogation of the prisoners. Freeman, 
Raymond, and Emuil, who had been taken to the county 
jail about five o’clock Thursday afternoon, were brought 
back to the Federal Building early that evening. Accord- 
ing to Taylor, his questioning of them began at nine 
o'clock. Other officers set the hour earlier. 


1 Officer Burke testified that the questioning Thursday night began 
at 6,P. M., Officer Kitts, at 7 P. M., and Officer Jakes, at “possibly 
6 or 7 o'clock.” 
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Throughout the questioning, most of which was done [] 
by Taylor, at least six officers were present. Atnotime ne 
during its course was a lawyer or any relative or friend _ ly. 
of the defendants present. Taylor began by telling “each' m 
of them before they were questioned that we were Goy- qu 
ernment officers, what we were investigating, and advised _ th 
them that they did not have to make a statement, that bi 
they need not fear force, and that any statement made by __ki 
them would be used against them, and that they need not 
answer any questions asked unless they desired to do so.” to 

The men were questioned singly and together. As 0’ 
described by one of the officers, “They would be brought B 
in, be questioned possibly at various times, some of them by 

-half an hour, or maybe an hour, or maybe two hours.” qi 
Taylor testified that the questioning continued until one 
o’clock in the morning, when the defendants were taken fc 
back to, the county jail.” n 

The questioning was resumed Friday morning, probably ¢ 
sometime between nine and ten o'clock. “They were 
brought down from the jail several times, how many I 
don’t know. They were questioned one at a time, as 
we would finish one he would be sent back and we would 
try to reconcile the facts they told, connect up the state- 
ments they made, and then we would get two of them 
together. I think at one time we probably had all five 
together trying to reconcile their statements . . . When 


a tevrew 18 = © FH OO FS a 


2 Here again Taylor’s testimony is at variance with that of other 
officers. Officer Kitts estimated that the questioning Thursday night 
ended at 10 P. M., Officer Burke, at 11 P. M., and Officer Jakes, at 
midnight. ‘No officer testified that the questioning that night lasted 
less than three hours. 

* Taylor testified that the McNabbs were brought back Friday morn- 
ing “probably about nine or nine-thirty.” None of the other officers 
could recall the exact time. Officer Burke thought “it must have been 
after nine o’clock,” while Officer Jakes guessed that it was “some 
where around ten or eleven o’clock in the morning.” 
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I knew the truth I told the defendants what I knew. I 
never called them damned liars, but I did say they were 
lying to me. . . . It would be impossible to tell all the 
motions I made with my hands during the two days of 
questioning, however, I didn’t threaten anyone. None of 
the officers were prejudiced towards these defendants nor 
bitter toward them. We were only trying to find out who 
killed our fellow officer.” 

Benjamin McNabb, the third of the petitioners, came 
to the office of the Alcohol Tax Unit about eight or nine 
o'clock Friday morning and voluntarily surrendered. 
Benjamin was twenty years old, had never been arrested 
before, had lived in the McNabb Settlement all his life, 
and had not got beyond the fourth grade in school. He 
told the officers that he had heard that they were looking 
for him but that he was entirely innocent of any con- 
nection with the crime. The officers made him take his 
clothes off for a few minutes because, so he testified, “they 
wanted to’ look at me. This scared me pretty much.” ‘ 
He was not taken before a United States Commissioner 
ora judge. Instead, the officers questioned him for about 
five or six hours. When finally in the afternoon he was 
confronted with the statement that the others accused 
him of having fired both shots, Benjamin said, “If they 
are going to accuse me of that, I will tell the whole truth; 
you may get your pencil and paper and write it down.” 
He then confessed that he had fired the first shot, but 
denied that he had also fired the second. 

Because there were “certain discrepancies in their 
stories, and we were anxious to straighten them out,” the 


‘Taylor testified that the reason for having Benjamin remove his 
clothes was that “I was informed that he had gotten an injury running 
through the woods or that he had been hit by a stray shot. We didn’t 
know whether or not this was true, and asked him to take his clothes 
off in order to examine him and find out.” 
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defendants were brought to the Federal Building from 
the jail between nine and ten o’clock Friday night. They 
were again questioned, sometimes separately, sometimes 
together. Taylor testified that “We had Freeman Me- 
Nabb on the night of the second [Friday] for about three 
and one-half hours. I don’t remember the time but I re- 
member him particularly because he certainly was hard to 
get anything out of. He would admit he lied before, and 
then tellit all over again. I knew some of the things about 
the whole truth and it took about three and one-half hours 
before he would say it was the truth, and I finally got him 
to tell a story which he said was true and which certainly 
fit better with the physical facts and circumstances than 
any other story he had told. It took me three and one- 
half hours to get a story that.was satisfactory or that I be- 
lieved was nearer the truth than when we started.” 

The questioning of the defendants continued until about 
two o’clock Saturday morning, when the officers finally 
“got all the discrepancies straightened out.” Benjamin 
did not change his story that he had fired only the first 
shot. Freeman and Raymond admitted that they were 
present when the shooting occurred, but denied Benja- 
min’s charge that they had urged him to shoot. Barney 
and Emuil, who were acquitted at the direction of the trial 
court, made no incriminating admissions. 


Concededly, the admissions made by Freeman, Ray- 
mond and Benjamin constituted the crux of the Govern- 
ment’s case against them, and the convictions cannot 
stand if such evidence be excluded. Accordingly, the 
question for our decision is whether these incfiminating 
statements, made under the circumstances we have sum- 
marized,® were properly admitted. Relying upon the 


5° To determine the admissibility of the statements secured from the 
defendants while they were in the custody of the federal officers, the 
trial court conducted a preliminary examination in the absence of 
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guarantees of the Fifth Amendment that no person “shall 
be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, with- 
out due process of law,” the petitioners contend that the 
Constitution itself forbade the use of this evidence against 
them. The Government counters by urging that the 
Constitution proscribes only “involuntary” confessions, 
and that judged by appropriate criteria of “voluntariness” 
the petitioners’ admissions were voluntary and hence 
admissible. 

It is true, as the petitioners assert, that a conviction in 
the federal courts, the foundation of which is evidence ob- 
tained in disregard of liberties deemed fundamental by 
the Constitution, cannot stand. Boyd v. United States, 
116 U. S. 616; Weeks v. United States, 232 U. S. 383; 
Gouled v. United States, 255 U. S. 298; Amos v. United 
States, 255 U. 8. 313; Agnello v. United States, 269 U. S. 
20; Byars v. United States, 273 U.S. 28; Grau v. United 


the jury. After hearing the evidence (consisting principally of the 
testimony of the defendants and the officers), the court concluded 
that the statements were admissible. An exception to this ruling was 
taken. When the jury was recalled, thé witnesses for the Government 
repeated their testimony. The defendants rested upon their claim 
that the trial court erred in admitting these statements, and stood 
on their constitutional right not to take the witness stand before the 
jury. At the conclusion of the Government’s case the defendants 
moved to exclude from the consideration of the jury the evidence relat- 
ing to the admissions made by them. This motion was denied. The 
motion was renewed at the conclusion of the defendants’ case, and 
again was denied. The court charged the jury that the defendants’ 
admissions should be disregarded if found to have been involuntarily 
made. The issue of law which was decided by the trial court in ad- 
mitting the statements made by the petitioners did not become, 
therefore, a question of fact foreclosed by the jury’s general verdict 
of guilty. Under these circumstances we have treated as facts only 
the testimony offered on behalf of the Government and so much of 
the petitioners’ evidence as is neither contradicted by nor inconsistent 
with that of the Government. 
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States, 287 U.S. 124. And this Court has, on Constitu- 
tional grounds, set aside convictions, both in the federal 
and state courts, which were based upon confessions “se- 
cured by protracted and repeated questioning of ignorant 
and. untutored persons, in whose minds the power of offi- 
cers was greatly magnified,” Iisenba v. California, 314 
U.S. 219, 239-40, or “who have been unlawfully held in- 
communicado without advice of friends or counsel,” 
Ward v. Texas, 316 U. 8. 547, 555, and see Brown v. Mis- 
sissippi, 297 U. S. 278; Chambers v. Florida, 309 U. S. 227; 
Canty v. Alabama, 309 U. S. 629; White v. Tezas, 310 
U. S. 580; Lomaz v. Texas, 313 U. 8. 544; Vernon v. Ala- 
bama, 313 U.S. 547. 

In the view we take of the case, however, it becomes 
unnecessary to reach the Constitutional issue pressed 
upon us. For, while the power of this Court to undo con- 
victions in state courts is limited to the enforcement of 
those “fundamental principles of liberty and justice,” 
Hebert v. Louisiana, 272 U.S. 312, 316, which are secured 
by the Fourteenth Amendment, the scope of our review- 


ing power over convictions brought here from the federal. 


courts is not confined to ascertainment of Constitutional 
validity. Judicial supervision of the administration of 
criminal justice in the federal courts implies the duty of 
establishing and maintaining civilized standards of pro- 
cedure and evidence. Such standards are not satisfied 
merely by observance of those minimal historic safeguards 
‘ for securing trial by reason which are summarized as “due 
process of law” and below which we reach what is really 
trial by force. Moreover, review by this Court of state 
action expressing its notion of what will best further its 
own security in the administration of criminal justice 
demands appropriate respect for the deliberative judg- 
ment of a state in so basic an exercise of its jurisdiction. 
Considerations of large policy in making the necessary 
accommodations in our federal system are wholly irrele- 
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vant to the formulation and application of proper stand- 
ards for the enforcement of the federal criminal law in 
the federal courts. 

The principles governing the admissibility of evidence 
in federal criminal trials have not been restricted, there- 
fore, to those derived solely from the Constitution. In 
the exercise of its supervisory authority over the admin- 
istration of criminal justice in the federal courts, see 
Nardone v. United States, 308 U. S. 338, 341-42, this 
Court has, from the very beginning of its history, formu- 
lated rules of evidence to be applied in federal criminal 
prosecutions. EF. g., Ex parte Bollman & Swartwout, 4 
Cranch 75, 130-31; United States v. Palmer, 3 Wheat. 
610, 643-44; United States v. Furlong, 5 Wheat. 184, 199; 
United States v. Gooding, 12 Wheat. 460, 468-70; United 
States v. Wood, 14 Pet. 480; United States v. Murphy, 
16 Pet. 203; Funk v. United Siates, 290 U.S. 371; Wolfle 
v. United States, 291 U.S. 7; see 1 Wigmore on Evidence 
(8d ed. 1940) pp. 170-97; Note, 47 Harv. L. Rev. 853.° 
And in formulating such rules of evidence for federal 
criminal trials the Court has been guided by considera- 
tions of justice not limited to the strict canons of eviden- 
tiary relevance. 

Quite apart from the Constitution, therefore, we are 
constrained to hold that the evidence elicited from the 
petitioners in the circumstances disclosed here must be 
excluded. For in their treatment of the petitioners the 
arresting officers assumed functions which Congress has 


*The function of formulating rules of evidence in areas not gov- 
erned by statute has always been one of the chief concerns of courts: 
“The rules of evidence on which we practise today have mostly grown 
up at the hands of the judges; and, except as they may be really 
something more than rules of evidence, they may, in the main, prop- 
erly enough be left to them to be modified and reshaped.” J. B. 
Thayer, A Preliminary Treatise on Evidence at the Common Law 
(1898) pp. 530-31. 


i 
| 
| 








194 ADMISSION OF EVIDENCE 


Opinion of the Court. 318 U.S. 





| 
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explicitly denied them. They subjected the accused to | 
the pressures of a procedure which is wholly incompatible | 


with the vital but very restricted duties of the investi- 
gating and arresting officers of the Government and which 
tends to undermine the integrity of the criminal pro- 
ceeding. Congress has explicitly commanded that “It 
shall be the duty of the marshal, his deputy, or other 
officer, who may arrest a person charged with any crime 
or offense, to take the defendant before the nearest United 
States commissioner or the nearest judicial officer having 
jurisdiction under existing laws for a hearing, commit- 
ment, or taking bail for trial...” 18 U.S. C. § 595. 
Similarly, the Act of June 18, 1934, c. 595, 48 Stat. 1008, 
5 U.S.C. § 300a, authorizing officers of the Federal Bureau 
of Investigation to make arrests, requires that “the person 
arrested shall be immediately taken before a committing 
officer.” Compare also the Act of March 1, 1879, c. 125, 
20 Stat. 327, 341, 18 U. S. C. § 593, which provides that 


— 


eee re 


uence CL 


when arrests are made of persons in the act of operating an | 
illicit distillery, the arrested persons shall be taken forth- | 


with before some judicial officer residing in the county 
where the arrests were made, or if none, in the county 
nearest to the place of arrest. Similar legislation, re- 
quiring that arrested persons be promptly taken before 


a committing authority, appears on the statute books of 
nearly all the states.’ 


* Alabama—Code, 1940, Tit. 15, §160; Arizona—Code, 1939, 
§§ 44-107, 44-140, 44-141; Arkansas—Digest of Statutes, 1937, 
§§ 3729, 3731; California—Penal Code, 1941, §§ 821-29, 847-49; 
Colorado—Statutes, 1935, c. 48, §428; Connecticut—Gen. Stats., 
1930, § 239; Delaware—Rev. Code, 1935, §§ 4456, 5173; District cf 
Columbia—Code, 1940, §§ 4-140, 23-301; Florida—Statutes, 1941, 
§§ 901.06, 901.23; Georgia—Code, 1933, $§ 27-210, 27-212; Idaho— 
Code, 1932, §§ 19-515, 19-518, 19-614, 19-615; Illinois—Rev. Stats., 
1941, c. 38, §§ 655, 660; Indiana—Baldwin’s Stats. Ann., 1934, § 11484; 
Towa—Code, 1939, §§ 13478, 13481, 13486, 13488; Kansas—Gen. Stats., 
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The purpose of this impressively pervasive requirement 
of criminal procedure is plain. A democratic society, in 
which respect for the dignity of all men is central, natu- 
rally guards against the misuse of the law enforcement 
process. Zeal in tracking down crime is not in itself an 
assurance of soberness of judgment. Disinterestedness in 
law enforcement does not alone prevent disregard of cher- 
ished likerties. Experience has therefore counseled that 
safeguards must be provided against the dangers of the 
overzealous as well as tle despotic. -The awful instru- 
ments of the criminal law cannot be entrusted to a single 
functionary. The complicated process of criminal justice 
is therefore divided into different parts, responsibility for 
which is separately vested in the various participants upon 
whom the criminal law relies for its vindication. Legisla- 


1935, § 62-610; Kentucky—Code, 1938, §§ 45-46; Louisiana—Code of 
Criminal Procedure, 1932, §§ 66, 79, 80; Maine—Rev. Stats., 1930, c. 
145, §9; Massachusetts—Gen. Laws, 1932, c. 276, §§ 22, 29, 34; 
Michigan—Stats. Ann., 1938, §§ 28.863, 28.872, 28.873, 28.885; Minne- 
sota—Mason’s Stats., 1927, c. 104, §§ 10575, 10581; Mississippi—Code, 
1930, c. 21, § 1230; Missouri—Rev. Stats., 1939, §§ 3862, 3883; Mon- 
tana—Rev. Code, 1935, §§ 11731, 11739-40; Nebraska—Comp. Stats., 
1929, § 29-412; Nevada—Comp. Laws, 1929, §§ 1074448, 10762-64; 
New Hampshire—Pub. Laws, 1926, c. 364, §13; New Jersey—Rev. 
Stats., 1937, § 2:216-9; New York—Code of Criminal Procedure, 1939, 
§§ 158-59, 165, 185; North Carolina—Code, 1939, §§ 4528, 4548; North 
Dakota—Comp. Laws, 1913, §§ 10543, 10548, 10576, 10578; Ohio— 
Throckmorton’s Code, 1940, §§ 18432-3, 13432-4; Oklahoma— 
Statutes, 1941, Tit. 22, §§ 176-77, 181, 205; Oregon—-Code, 1930, 
§§ 13-2117, 13-2201; Pennsylvania—Purdon’s Stats. Ann., Perm. ed., 
Tit. 19, §§ 3, 4; Rhode Island—Gen. Laws 1938, c. 625, § 68; South 
Carolina—Code, 1942, §§907, 920; South Dakota—Code, 1939, 
§§ 34.1608, 34.1619-24; Tennessee—Michie’s Code, 1938, §§ 11515, 
11544; Texas—Code of Criminal Procedure, 1936, Arts. 233-35; 
Utah—Rev. Stats., 1933, §§ 105-4-4, 105-4-5, 103-26-51; Virginia— 
Code, 1942, §§ 4826, 4827a; Washington—Rev. Stats., 1932, § 1949; 
West Virginia—Code, 1937, §6150; Wisconsin—Statutes, 1941, 
§ 361.08; Wyoming—Rev. Stats., 1931, §§ 33-108, 33-110, 33-115. 
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tion such as this, requiring that the police must with 
reasonable promptness show legal cause for detaining 


arrested persons, constitutes an important safeguard— | 


not only in assuring protection for the innocent but also in 
securing conviction of the guilty by methods that com- 
mend themselves to a progressive and self-confident so- 
ciety. For this procedural requirement checks resort to 
those reprehensible practices known as the “third degree” 
which, though universally rejected as indefensible, still 
find their way into use. It aims to avoid all the evil impli- 
cations of secret interrogation of persons accused of crime. 
It reflects not a sentimental but a sturdy view of law en- 
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; 
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forcement. It outlaws easy but self-defeating ways in | 
which brutality is substituted for brains as an instrument | 


of crime detection. A statute carrying such purposes is 


sree 


expressive of a general legislative policy to which courts | 
should not be heedless when appropriate situations call | 


for its application. 


The circumstances in which the statements admitted | 
in evidence against the petitioners were secured reveal a | 


plain disregard of the duty enjoined by Congress upon fed- 
eral law officers. Freeman and Raymond McNabb were 
arrested in the middle of the night at their home. In- 
stead of being brought before a United States commis- 
sioner or a judicial officer, as the law requires, in order to 
determine the sufficiency of the justification for their de- 


0 RET 


8 “During the discussions which took place on the Indian Code of | 
Criminal Procedure in 1872 some observations were made on the | 


reasons which occasionally lead native police officers to apply torture 
to prisoners. An experienced civil officer observed, “There is a great 
deal of laziness in it. It is far pleasanter to sit comfortably in the 


yen metre 


i 


shade rubbing red pepper into a poor devil’s eyes than to go about | 


in the sun hunting up evidence.’ This was a new view to me, but I | 
have no doubt of its truth.” Sir James Fitzjames Stephen, A History | 


of the Criminal Law of England (1883), vol. 1, p. 442 note. Compare 
§§ 25 and 26 of the Indian Evidence Act (1872). 
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tention, they were put in a barren cell and kept there for 
fourteen hours. For two days they were subjected to un- 
remitting questioning by numerous officers. Benjamin’s 
confession was secured by detaining him unlawfully and 
questioning him continuously for five or six hours. The 
MeNabbs had to submit to all this without the aid of 
friends or the benefit of counsel. The record leaves no 
room for doubt that the questioning of the petitioners 
took place while they were in the custody of the arresting 
oficers and before any order of commitment was made. 
Plainly, a conviction resting on evidence secured through 
such a flagrant disregard of the procedure which Congress 
has commanded cannot be allowed to stand without mak- 
ing the courts themselves accomplices in willful disobedi- 
ence of law. Congress has not explicitly forbidden the 
use of evidence so procured. But to permit such evidence 
to be made the basis of a conviction in the federal courts 
would stultify the policy which Congress has enacted into 
law. 

Unlike England, where the Judges of the King’s Bench 
have prescribed rules for the interrogation of prisoners 
while in the custody of police officers,® we have no specific 


®In 1912 the Judges of the King’s Bench, at the request of the Home 
Secretary, issued rules for the guidance of police officers. See Rez v. 
Voisin, L. R. [1918] 1 K. B. 531, 539. These rules were amended in 
1918, and in 1930 a circular was issued by the Home Office, with the 
approval of the Judges, in order to clear up difficulties in their con- 
struction. 6 Police Journal (1933) 352-56, containing the texts of 
the Judge’s Rules and the Circular. See Report of the Royal Com- 
mission on Police Powers and Procedure (1929) Cmd. 3297. Although 
the Rules do not have the force of law, Rex v. Voisin, supra, the Eng- 
lish courts insist that they be strictly observed before admitting 
statements made by accused persons while in the custody of the police. 
See 1 Taylor on Evidence (12th ed. 1931), pp. 556-62; “Questioning 
an Accused Person,” 92 Justice of the Peace and Local Government 
Review 743, 758 (1928); Keedy, Preliminary Examination of Accused 
Persons in England, 73 Proceedings of American Philosophical Society 
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provisions of law governing federal law enforcement off- 
cers in procuring evidence from persons held in custody, 
But the absence of specific restraints going beyond the 
legislation to which we have referred does not imply that 
the circumstances under which evidence was secured are 
irrelevant in ascertaining its admissibility. The mere fact 
that a confession was made while in the custody of the 
police does not render it inadmissible. Compare Hopt v. 
Utah, 110 U.S. 574; Sparf v. United States, 156 U.S. 51, 
55; United States ex rel. Bilokumsky v. Tod, 263 U. 8. 
149, 157; Wan v. United States, 266 U. S. 1, 14. But 
where in the course of a criminal trial in the federal courts 
it appears that evidence has been obtained in such viola- 
tion of legal rights as this case discloses, it is the duty 
of the trial court to entertain a motion for the exclusion 
of such evidence and to hold a hearing, as was done here, 


i 


| 
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ee 


to determine whether such motion should be granted or | 
denied. Cf. Gouled v. United States, 255 U.S. 298, 312- | 
13; Amos v. United States, 255 U. S. 313; Nardone v. | 
United States, 308 U.S. 338, 341-42. The interruption of | 


the trial for this purpose should be no longer than is 
required for a competent determination of the substan- 


tiality of the motion. As was observed in the Nardone | 


case, supra, “The civilized conduct of criminal trials can- 
not be confined within mechanical rules. It necessarily 


demands the authority of limited direction entrusted to | 


the judge presiding in federal trials, including a well- 


established range of judicial discretion, subject to appro- 


priate review on appeal, in ruling upon preliminary ques- | 


tions of fact. Such a system as ours must, within the | 


103 (1934). For a dramatic illustration of the English attitude to- 


wards interrogation of arrested persons by the police, see Inquiry in | 
Regard to the Interrogation by the Police of Miss Savidge (1928), | 


Cmd. 3147. 
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limits here indicated, rely on the learning, good sense, 
fairness and courage of federal trial judges.” 308 U.S. at 
342. 
In holding that the petitioners’ admissions were im- 
properly received in evidence against them, and that hav- 
ing been based on this evidence their convictions cannot 
stand, we confine ourselves to our limited function as the 
court of ultimate review of the standards formulated and 
applied by federal courts in the trial of criminal cases. We 
are not concerned with law enforcement practices except 
in so far as courts themselves become instruments of law 
enforcement. We hold only that a decent regard for the 
duty of courts as agencies of justice and custodians of 
liberty forbids that men should be convicted upon evi- 
dence secured under the circumstances revealed here. In 
so doing, we respect the policy which underlies Congres- 
sional legislation. The history of liberty has largely been 
the history of observance of procedural safeguards. And 
the effective administration of criminal justice hardly re- 
quires disregard of fair procedures imposed by law. 


Reversed. 


Mr. Justice RuTLeDGE took no part in the considera- 
tion or decision of this case. 


Mr. Justice Reep, dissenting: 


I find myself unable to agree with the opinion of the 
Court in this case. An officer of the United States was 
killed while in the performance of his duties. From the 
circumstances detailed in the Court’s opinion, there was 
obvious reason to suspect that the petitioners here were 
implicated in firing the fatal shot from the dark. The 
arrests followed. As the guilty parties were known only 
to the McNabbs who took part in the assault at the bury- 








200 ADMISSION OF EVIDENCE 


Reep, J., dissenting. 318 U.8, | 


ing ground, it was natural and proper that the officers | : 





would question them as to their actions.’ 


i 


The cases just cited show that statements made while | 


under interrogation may be used at a trial if it may fairly | 
be said that the information was given voluntarily. A | 
frank and free confession of crime by the culprit affords | 


testimony of the highest credibility and of a character 


which may be verified easily. Equally frank responses ] 


to officers by innocent people arrested under misappre- 
hension give the best basis for prompt discharge from 
custody. The realization of the convincing quality of a 
confession tempts officials to press suspects unduly for 


{ 


: 


such statements. To guard accused persons against the | 
danger of being forced to confess, the law admits confes- | 
sions of guilt only when they are voluntarily made. | 
While the connotation of voluntary is indefinite, it affords | 


an understandable label under which can be readily classi- 


fied the various acts of terrorism, promises, trickery and | 
threats which have led this and other courts to refuse | 


admission as evidence to confessions.2 The cases cited | 


in the Court’s opinion show the broad coverage of this | 


rule of law. Through it those coerced into confession 
have found a ready defense from injustice. 


Were the Court today saying merely that in its judg- | 


ment the confessions of the McNabbs were not voluntary, 
there would be no occasion for this single protest. A no- 
tation of dissent would suffice. The opinion, however, 
does more. Involuntary confessions are not constitu- 


1 Hopt v. Utah, 110 U. S. 574, 584; Sparf and Hansen v. United 
States, 156 U. S. 51, 55; Pierce v. United States, 160 U. S. 355; 
Wilson v. United States, 162 U. S. 613, 623; cf. Bilokumsky v Tod, 
263 U.S. 149, 157. 


2“Tn short, the true test of admissibility is that the confession is | 


made freely, voluntarily and without compulsion or inducement of any 
sort.” Wilson v. United States, 162 U. S. 613, 623; Lisenba v. Cal- 
fornia, 314 U.S. 219, 239. 
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tionally admissible because violative of the provision of 
self-incrimination in the Bill of Rights. Now the Court 
leaves undecided whether the present confessions are 
voluntary or involuntary and declares that the confes- 
sions must be excluded because in addition to questioning 
the petitioners, the arresting officers failed promptly to 
take them before a committing magistrate. The Court 
finds a basis for the declaration of this new rule of evi- 
dence in its supervisory authority over the admuinistra- 
tion of criminal justice. I question whether this offers 
to the trial courts and the peace officers a rule of admis- 
sibility as clear as the test of the voluntary character of 


the confession. I am opposed to broadening the possi- 


bilities of defendants escaping punishment by these more 


‘rigorous technical requirements in the administration of 


justice. If these confessions are otherwise voluntary, civ- 
ilized standards, in my opinion, are not advanced by set- 
ting aside these judgments because of acts of omission 
which are not shown to have tended toward coercing the 


admissions. 


Our police officers occasionally overstep legal bounds. 
This record does not show when the petitioners were taken 
before a committing magistrate. No point was made of 
the failure to commit by defendant or counsel. No op- 
portunity was given to the officers to explain. Objection 
to the introduction of the confessions was made only on 
the ground that they were obtained through coercion. 
This was. determined against the accused both by the 
court, when it appraised the fact as to the voluntary char- 
acter of the confessions preliminarily to determining the 
legal question of their admissibility, and by the jury. The 
court saw and heard witnesses for the prosecution and the 
defense. The defendants did not take the stand before 
the jury. The uncontradicted evidence does not require 
a different conclusion. The officers of the Alcohol Tax 
Unit should not be disciplined by overturning this 
conviction. 
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UNITED STATES v. MITCHELL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA. 


Nos. 514 and 515. Argued March 27, 1944——Decided April 24, 1944, 


1. Promptly and spontaneously after a housebreaking suspect had | 
been taken into custody by police officers and had arrived at the | 
police station, he admitted his guilt and consented to the officers’ Te. | 
covering stolen property from his home. Held that the admission | 
of guilt and the property thus recovered were admissible in evidence | 
in a criminal prosecution in a federal court, and that the admissibility | 
of the evidence was not affected by the subsequent illegal detention | 
of the suspect for eight days before arraignment. McNabb v. United | 
States, 318 U.S. 332, distinguished. P. 69. 

2. The power of this Court to establish rules governing the admissibility | 
of evidence in the federal courts is not to be used to discipline law | 
enforcement officers. P. 70. 

138 F. 2d 426, reversed. 


CERTIORARI, 321 U. S. 756, to review reversals, in two 


cases, of convictions of housebreaking and larceny. 


Solicitor General Fahy, with whom Assistant Attorney 


General Tom C. Clark, and Messrs. Robert S. Erdahl, Paul | 


A. Freund, and Jesse Climenko were on the brief, for the 
United States. 


Mr. James J. Laughlin for respondent. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


Under each of two indictments for housebreaking and 
larceny, the defendant Mitchell was separately tried and 
convicted, but his convictions were reversed by the Court 
of Appeals, 138 F. 2d 426, solely on the ground that the 


admission of testimony of Mitchell’s oral confessions and | 


of stolen property secured from his home through his 


consent. was barred by our decision in McNabb v. United | 
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States, 318 U.S. 332. In view of the importance to federal 
criminal justice of proper application of the McNabb 
doctrine, we brought the case here. 

Practically the whole body of the law of evidence gov- 
erning criminal trials in the federal courts has been judge- 
made. See United States v. Reid, 12 How. 361, and Funk 
y. United States, 290 U. S. 371, Naturally these eviden- 
tiary rules have not remained unchanged. They have 
adapted themselves to progressive notions of relevance in 
the pursuit of truth through adversary litigation, and 
have reflected dominant conceptions of standards appro- 
priate for the effective and civilized administration of 
law. As this Court when making a new departure in this 
field took occasion to say a decade ago, “The public policy 
of one generation may not, under changed conditions, be 
the public policy of another.” Funk vy. United States, 
supra at 381. The McNabb decision was merely another 
expression of this historic tradition, whereby rules of evi- 
dence for criminal trials in the federal courts are made a 
part of living law and not treated as a mere collection of 
wooden rules in a game. 

That case respected the policy underlying enactments 
of Congress as well as that of a massive body of state 
legislation which, whatever may be the minor variations 
of language, require that arresting officets shall with 
reasonable promptness bring arrested persons before a 
committing authority. Such legislation, we said in the 
McNabb case, “constitutes an important safeguard—not 
only in assuring protection for the innocent but also in 
securing conviction of the guilty by methods that com- 
mend themselves to a progressive and self-confident so- 
ciety. For this procedural requirement checks resort to 
those reprehensible practices known as the ‘third degree’ 
which, though universally rejected as indefensible, still 
find their way into use. It aims to avoid all the evil im- 
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plications of secret interrogation of persons accused of | 
crime. It reflects not a sentimental but a sturdy view of | 
law enforcement. It outlaws easy but self-defeating ways : 
in which brutality is substituted for brains as an instru- 

ment of crime detection. A statute carrying such pur. | 


courts should not be heedless when appropriate situations 
call for its application.” 318 U.S. at 344. 

In the circumstances of the McNabb case we found such | 
an appropriate situation, in that the defendants were ille. | 


poses is expressive of a general legislative policy to which | 


gally detained under aggravating circumstances: one of | 


them was subjected to unremitting questioning by half a 
dozen police officers for five or six hours and the other two 


for two days. We held that “a conviction resting on evi- | 
dence secured through such a flagrant disregard of the | 
procedure which Congress has commanded cannot be | 


allowed to stand without making the courts themselves 
accomplices in willful disobedience of law. Congress has 
not explicitly forbidden the use of evidence so procured. 
But to permit such evidence to be made the basis of a 
conviction in the federal courts would stultify the policy 


which Congress has enacted into law.” 318 U.S. at 345. | 


For like reasons it was held in the Nardone case that where 
wiretapping is prohibited by Congress the fruits of illegal 
wiretapping constitute illicit evidence and are therefore 
inadmissible. Nardone v. United States, 302 U. 8. 379; 
308 U.S. 338. Inexcusable detention for the purpose of 
illegally extracting evidence from an accused, and the 
successful extraction of such inculpatory statements by 
continuous questioning for many hours under psycho 


logical pressure, were the decisive features in the McNabb | 
case which led us to rule.that a conviction on such evidence | 


could not stand. 


We are dealing with the admissibility of evidence in | 
criminal trials in the federal courts. Review by this | 
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Court of state convictions presents a very different situa- 
tion, confined as it is within very narrow limits. Our 
sole authority is to ascertain whether that which a state 
court permitted violated the basic safeguards of the 
Fourteenth Amendment. Therefore, in cases coming 
from the state courts in matters of this sort, we are con- 
cerned solely with determining whether a confession is 
the result of torture, physical or psychological, and not the 
offspring of reasoned choice. How difficult and often 
elusive an inquiry this implies, our decisions make mani- 
fest. And for the important relation between illegal in- 
communicado detention and “third-degree” practices, see 
IV, Report, National Commission on Law Observance and 
Enforcement (better known as the Wickersham Commis- 
sion) (1931) pp. 4, 35 et seg., 152; and the debates in the 
House of Commons on the Savidge case, 217 H. C. Deb. 
(5th ser. 1928) pp. 1216-1220,1303-1339, 1921-1931, and 
Inquiry in Regard to the Interrogation by the Police of 
Miss Savidge,; Cmd. 3147 (1928); Report ot the Royal 
Commission on Police Powers and Procedure, Cmd. 3297 
(1929). But under the duty of formulating rules of evi- 
dence for federal prosecutions, we are not confined to the 
constitutional question of ascertaining when a confession 
comes of a free choice and when it is extorted by force, 
however subtly applied. See United States v. Oppen- 
heimer, 242 U. S. 85, 88. The McNabb decision was an 
exercise of our duty to formulate policy appropriate for 
criminal trials in the federal courts. We adhere to that 
decision and to the views on which it was based. (For 
eases in which applications of the McNabb doctrine by 
circuit courts of appeals were left unchallenged by the 
Government, see United States v. Haupt, 136 F. 2d 661; 
Gros v. United States, 136 F. 2d 878; Runnels v. United 
States, 138 F. 2d 346.) 
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But the foundations for application of the McNabb’ 
doctrine are here totally lacking. Unlike the situation 
in other countries, see, for instance, §§ 25 and 26 of the 
Indian Evidence Act, 1872,’ under the prevailing Ameri- | 
can criminal procedure, as was pointed out in the McNabb | 
case, “The mere fact that a confession was made while in 
the custody of the police does not render it inadmissible.” | 
318 U.S. at 346. Under the circumstances of this case, | 
the trial courts were quite right in admitting, for the| 
juries’ judgment, the testimony relating to Mitchell’s’ 
oral confessions as well as the property recovered as a | 
result of his consent to a search of hishome. As the issues | 
come before us the facts are not in dispute and are quickly | 
told. 

In August and early October 1942, two houses in the 
District of Columbia were broken into and from each | 
property was stolen. The trail of police investigation led 
to Mitchell who was taken into custody at his home at 7 
o’clock in the evening on Monday, October 12, 1942, and | 
driven by two police officers to the precinct station. | 
Within a few minutes of his arrival at the police station, | 
Mitchell admitted guilt, told the officers of various items | 
of stolen property to be found in his home and consented | 
to their going to his home to recover the property? It is” 


é 
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1§25: “No confession made to a Police officer, shall be proved as 
against a person accused of any offence.” 

§ 26: “No confession made by any person whilst he is in the custody 
of a Police officer, unless it be made in the immediate presence of a 
Magistrate, shall be proved as against such person.” 

2 In both cases Mitchell denied the testimony of the officers that he 
had in fact made prompt and spontaneous confession and consent to 
the search of his home, and on the basis of such denial motions were | 
made to exclude the evidence. The trial judges ruled that whether 
these statements were in fact made in the circumstances narrated | 
were questions of fact for the juries, As such they were left to the | 
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these admissions and that property which supported the 
convictions, and which were deemed by the court below 
to have been inadmissible. Obviously the circumstances 
of disclosure by Mitchell are wholly different from those 
which brought about the disclosures by the McNabbs. 
Here there was no disclosure induced by illegal deten- 
tion, no evidence was obtained in violation of any legal 
rights, but instead the consent to a search of his home, the 
prompt acknowledgement by an accused of his guilt, and 
the subsequent rueing apparently of such spontaneous 
cooperation and concession of guilt. 

But the circumstances of legality attending the making 
of these oral statements are nullified, it is suggested, by 
what followed. For not until eight days after the state- 
ments were made was Mitchell arraigned before a com- 
mitting magistrate. Undoubtedly his detention during 
this period was illegal. The police explanation of this 
illegality is that Mitchell was kept in such custody with- 
out protest through a desire to aid the police in clearing 
up thirty housebreakings, the booty from which was found 
inhishome. Illegality is illegality, and officers of the law 
should deem themselves special guardians of the law. But 
in any event, the illegality of Mitchell’s detention does 
not retroactively change the circumstances under which 
he made the disclosures. These, we have seen, were not 
elicited through illegality. Their admission, therefore, 
would not be use by the Government of the fruits of 
wrongdoing by its officers. Being relevant, they could be 
excluded only as a punitive measure against unrelated 
wrongdoing by the police. Our duty in shaping rules of 
evidence relates to the propriety of admitting evidence. 


juries, and we here accept their verdict as did the court below. Mit- 
chell, it must be emphasized, merely denied that he made these state- 
ments and so did not contest the time of making them. While at 
the trial there was a claim by Mitchell that he was abused by the 
police officers, in the state of the record that issue is not here. 
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This power is not to be used as an indirect mode of 


disciplining misconduct. 


Judgment reversed, | 


Mr. Justice Doucuas and Mr. Justice RUTLEDGE con- | 


cur in the result. 
Mr. Justice BuAcK dissents. 


Mr. Justice REep: 


As I understand McNabb v. United States, 318 U. 8. 


332, as explained by the Court’s opinion of today, the | 
McNabb rule is that where there has been illegal detention | 


of a prisoner, joined with other circumstances which are 
deemed by this Court to be contrary to proper conduct of 


federal prosecutions, the confession will not be admitted. | 





Further, this refusal of admission is required even though | 


the detention plus the conduct do not together amount | 


to duress or coercion. If the above understanding is cor- 


rect, it is for me a desirable modification of the McNabb 
case. 


However, even as explained I do not agree that the | 


rule works a wise change in federal procedure. 


In my view detention without commitment is only one | 


factor for consideration in reaching a conclusion as to 
whether or not a confession is voluntary. The juristic 
theory under which a confession should be admitted or 
barred is bottomed on the testimonial trustworthiness of 
the confession. If the confession is freely made without 
inducement or menace, it is admissible. If otherwise 


made, it is not, for if brought about by false promises or | 
real threats, it has no weight as proper proof of guilt. | 


Wan v. United States, 266 U. S. 1, 14; Wilson v. United 


States, 162 U. S. 613, 622; 3 Wigmore Evidence (1940 
Ed.) § 882. 


As the present record shows no evidence of such coercion, | 


I concur in the result. 


: 
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UPSHAW v. UNITED STATES. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 98. Argued November 12, 1948—Decided December 13, 1948. 


Arrested on suspicion without a warrant, petitioner confessed 30 
hours later, while being held without having been taken before 
a committing magistrate as required by Rule 5 (a) of the Federal 
Rules of Criminal Procedure. The only reason given by the 
arresting officer for the delay in his arraignment was that there 
was not enough evidence to hold him and the police wished to 
question him further. At his trial in a federal court, the con- 
fession was admitted in evidence over his objection and the jury 
found that it was voluntary. Held: The confession was inadmis- 
sible and a conviction based thereon is reversed. McNabb v. 
United States, 318 U.S. 332, followed. United States v. Mitchell, 

. 822 U.S. 65, distinguished. Pp. 410-414. 

83 U.S. App. D. C. 207, 168 F. 2d 167, reversed. 


Petitioner was convicted of grand larceny in a federal 
district court. The Court of Appeals affirmed. 83 U.S. 
App. D. C. 207, 168 F. 2d 167. This Court granted 
certiorari. 334 U.S. 842. Reversed, p. 414. 


Joel D. Blackwell argued the cause for petitioner. 
With him on the brief was James T. Wright. 


Robert S. Erdahl argued the cause for the United 
States. With him on the brief were Solicitor General 
Perlman and Beatrice Rosenberg. 


Mr. Justice Buack delivered the opinion of the Court. 


The petitioner was convicted of grand larceny in the 
United States District Court for the District of Columbia 
and sentenced to serve sixteen months to four years in 
prison. Pre-trial confessions of guilt without which peti- 
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tioner could not have been convicted: were admitted in | 
evidence against his objection that they had been illegally 
obtained. The confessions had been made during a 30- 
hour period while petitioner was held a prisoner after | 
the police had arrested him on suspicion and without a 
warrant. 

Petitioner’s objection to the admissibility of the con- 
fessions rested on Rule 5 (a) of the Federal Rules of | 
Criminal Procedure and our holding in McNabb v. United | 
States, 318 U. S. 332. Rule 5 (a) provides that “An 
officer making an arrest . . . shall take the arrested per- 
son without unnecessary delay before the nearest avail- | 
able” committing magistrate and when the arrested person | 
appears before the magistrate “a complaint shall be filed | 
forthwith.” Petitioner contended that the officers had | 
violated this rule in detaining him as they did without 
taking him before a committing magistrate. In the Mc- | 
Nabb case we held that confessions had been improperly 
admitted where they were the plain result of holding and | 
interrogating persons without carrying them “forthwith” | 
before a committing magistrate as the law commands. 

In this case the District Court thought that the 
McNabb ruling did not apply because the detention of 
petitioner “was not unreasonable under the circumstances 
as a matter of law.” Consequently, that court held 
the confessions admissible. On appeal to the United 
States Court of Appeals for the District of Columbia, the | 
United States Attorney and his assistants detailed the 
circumstances of petitioner’s arrest and detention and 


: 








EERE 


1 After the evidence was all in, the trial judge stated that without 
the confessions there was “nothing left in the case.” The trial 
judge instructed the jury to acquit if they found that the petitioner 
had not confessed “voluntarily but because he was beaten.” On this 
issue of physical violence the jury found against the petitioner, and 
therefore this issue is not involved in this case. 
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confessed error. They concluded from these detailed 
circumstances that the “delay” in carrying petitioner be- 
fore a committing magistrate “was unreasonable and the 
purpose of it, as stated by the officers themselves, was only 
to furnish an opportunity for further interrogation.” 
Under these circumstances, the district attorney thought 
that the McNabb rule made the confessions inadmissible 
without regard to whether they were “voluntary” in the 
legal sense. The delay in taking petitioner before a judi- 
cial officer was thought, in the words of the district at- 
torney, to have been “for purposes inimical to the letter 
and spirit of the rule requiring prompt arraignment.” 

The Court of Appeals rejected this confession of error, 
one judge dissenting. 83 U.S. App. D. C. 207, 168 F. 2d 
167. It read the McNabb case as explained in United 
States v. Mitchell, 322 U.S. 65, as holding that “A con- 
fession voluntarily given is admissible in evidence”’ while 
conversely ‘a confession involuntarily made is inadmis- 
sible.’ 83 U.S. App. D. C. 207, 168 F. 2d 167. That 
court thought the McNabb case did no more than 
extend the meaning of “involuntary” confessions to pro- 
scribe confessions induced by psychological coercion as 
well as those brought about by physical brutality. Find- 
ing no psychological coercion in the facts of this case, the 
court concluded that the confessions were not the “fruit 
of the illegal detention.” The court also laid stress on 
the fact that the petitioner’s detention unlike McNabb’s, 
“was not aggravated by continuous questioning for many 
hours by numerous officers.” 

We hold that this case falls squarely within the Mc- 
Nabb ruling and is not taken out of it by what was 
decided in the Mitchell case. In the McNabb case we 
held that the plain purpose of the requirement that 
prisoners should promptly be taken before committing 
magistrates was to check resort by officers to “secret 
interrogation of persons accused of crime.” We then 
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pointed out the circumstances under which petitioners 
were interrogated and confessed. This was done to show 
that the record left no doubt that the McNabbs were 
not promptly taken before a judicial officer as the law 
required, but instead were held for secret questioning, 
and “that the questioning of the petitioners took place 
while they were in the custody of the arresting officers and 
before any order of commitment was made.” The Me- 


ET TN ET ET Te ST 


Nabb confessions were thus held inadmissible because the | 


McNabbs were questioned while held in “plain disregard 


of the duty enjoined by Congress upon federal law officers” | 


promptly to take them before a judicial officer. In the 


McNabb case there were confessions “induced by illegal | 


detention,” United States v. Mitchell, supra at 70, a fact | 


which this Court found did not exist in the Mitchell 
case. 


SOS 


In the Mitchell case although the defendant was ille- 


gally held eight days, the court accepted the record as 
showing that Mitchell promptly and spontaneously ad- 
mitted his guilt within a few minutes after his arrival 
at the police station. Mitchell’s confessions therefore 


were found to have been made before any illegal deten- | 
tion had occurred. This Court then stated in the Mitch- | 


ell opinion that “the illegality of Mitchell’s detention 


does not retroactively change the circumstances under | 


which he made the disclosures.” Thus the holding in 
the Mitchell case was only that Mitchell’s subsequent 
illegal detention did not render inadmissible his prior con- 


fessions. They were held not to involve “use by the | 
Government of the fruits of wrongdoing by its officers.” | 
The Mitchell case at p. 68, however, reaffirms the Mc- | 
Nabb rule that a confession is inadmissible if made during | 
illegal detention due to failure promptly to carry a pris- | 
oner before a committing magistrate, whether or not | 
the “confession is the result of torture, physical or | 
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psychological... .’ 
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In this case we are left in no doubt as to why this 
petitioner was not brought promptly before a committing 
magistrate. The arresting officer himself stated that pe- 
titioner was not carried before a magistrate on Friday 
or Saturday morning after his arrest on Friday at 2 a. m., 
because the officer thought there was not “a sufficient 
ease” for the court to hold him, adding that even “if the 
Police Court did hold him we would lose custody of him 
and I no longer would be able to question him.” Thus 
the arresting officer in effect conceded that the confessions 
here were “the fruits of wrongdoing” by the police officers. 
He conceded more: He admitted that petitioner was 
illegally detained for at least thirty hours for the very 
purpose of securing these challenged confessions. He 
thereby refutes any possibility of an argument that after 
arrest he was carried before a magistrate “without unnec- 
essary delay.” 

The argument was made to the trial court that this 
method of arresting, holding, and questioning people on 
mere suspicion was in accordance with the “usual police 
procedure of questioning a suspect... .’ However 
usual this practice, it is in violation of law, and con- 
fessions thus obtained are inadmissible under the Mc- 
Nabb rule. We adhere to that rule.’ 

Reversed. 


Mr. Justice REED, with whom THE CHIEF JUSTICE, 
Mr. Justice Jackson and Mr. Justice Burton join, 
dissenting. 

When not inconsistent with a statute, or the Constitu- 
tion, there is no doubt of the power of this Court to insti- 
tute, on its own initiative, reforms in the federal practice 


?Our holding is not placed on constitutional grounds. Since the 
McNabb rule bars admission of confessions we need not and do not 
consider whether their admission was a violation of any of the 
provisions of the Fifth Amendment. 
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as to the admissibility of evidence in criminal trials in 


federal courts.' This power of reform, which existed at 
the time, March 1, 1943, McNabb v. United States, 318 
U.S. 332, was decided, is not, I believe, restricted by the 
language of Rule 26 of the Federal Rules of Criminal 
Procedure, effective March 21, 1946. Federal Rule of 
Criminal Procedure No. 59; 91 Cong. Ree. 12,545. The 
admissibility of evidence, like the competency of wit- 
nesses, is “governed by common law principles as inter- 
preted and applied by the federal courts in the light of 
reason and experience.” Wolfle v. United States, 291 
U.S. 7, 12.2 While judicial innovations explicitly ex- 
panding or contracting admissibility of evidence are rare, 


1 54 Stat. 688, 18 U.S. C. § 687. 

Rules of Criminal Procedure for the District Courts of the United 
States, together with Notes to the Rules, 79th Cong., 2d Sess., S. Doe. 
No. 175. 

No change was made in the law by P. L. 772, 80th Cong., effective 
September 1, 1948, § 20, 62 Stat. 683, 862. 18 U.S.C. § 595 is not 
in effect but has been superseded by Rule 5 (a) of the Rules of 
Criminal Procedure for the District Courts of the United States: : 

“5 (a) APPEARANCE BEFORE THE COMMISSIONER. An officer mak- 
ing an arrest under a warrant issued upon a complaint or any person 
making an arrest without a warrant shall take the arrested person 
without unnecessary delay before the nearest available commissioner 
or before any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United States. When a 
person arrested without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith.” 

2 Funk v. United States, 290 U.S. 371, 383: 

“The final question to which we are thus brought is not that of 
the power of the federal courts to amend or repeal any given rule 
or principle of the common law, for they neither have nor claim that 
power, but it is the question of the power of these courts, in the 
complete absence of congressional legislation on the subject, to de- 
clare and effectuate, upon common law principles, what is the present 
rule upon a given subject in the light of fundamentally altered con- 
ditions, without regard to what has previously been declared and 
practiced.” 
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there have been sufficient occasions to establish by prece- 
dent and legislative acceptance that the power exists. 
McNabb v. United States, supra, 341.* 

Such power should be used to change the established 
rules of evidence, however, only when “fundamentally 
altered conditions,” note 2, supra, call for such a change 
in the interests of justice. Otherwise the bad results from 
a change of well-established rules are quite likely to out- 
weigh the good. The lack of any necessity for changing 
the rules of evidence to protect an accused led me to 
dissent in the McNabb case, a murder case where an 
assumed failure to commit the prisoners apparently was 
relied upon as a partial basis for denying admissibility 
to certain confessions. 

My objection to this Court’s action of today in what 
seems to me an extension of the scope of nonadmissibility 
of confessions in the federal courts is not to its power 
so to act but to the advisability of such an additional 
step. Unless Congress or a majority of this Court modi- 
fies the McNabb rule, I feel bound to follow my under- 
standing of its meaning in similar cases that may arise, 
but that duty does not impose upon me the obligation 
to accept this ruling as to Upshaw which seems to me 
to compound certain unfortunate results of the McNabb 
decision by extending it to circumstances beyond the scope 
of the McNabb ruling. This attitude leads me (I) to 
analyze the McNabb case and its offspring, (II) to point 
out why I think the present decision goes beyond the 
holding in McNabb and (III) to point out why McNabb 
should not be extended. 


3Of the cases cited, only United States v. Wood, 14 Pet. 430, 
and Funk v. United States, 290 U.S. 371, involve a change by this 
Court of a rule of evidence which had become firmly entrenched in 
our federal jurisprudence. The other cases involve a choice between 
conflicting rules or the establishment of a rule where none had 
theretofore existed. 
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The judicial approach to the problem, of course, must 
be in a spirit of cooperation with the police officials in 


the administration of justice. They are directly charged | 
with the responsibility for the maintenance of law and | 
order and are under the same obligation as the judicial | 


arm to discharge their duties in a manner consistent with 
the Constitution and statutes. The prevention and pun- 


RC 


ishment of crime is a difficult and dangerous task, for | 
the most part performed by security and prosecuting per- | 


sonnel in a spirit of public service to the community, 


Only by the maintenance of order may the rights of the | 


criminal and the law-abiding elements of the population | 
be protected. As has been pointed out by this Court | 
in the McNabb and Mitchell cases, United States v. | 
Mitchell, 322 U.S. 65, there is no constitutional problem | 
involved in deciding whether a voluntary confession given | 


by a prisoner prior to commitment by a magistrate should 
be admitted in evidence. A prisoner’s constitutional 
rights against self-incrimination or to due process are pro- 
tected by the rule that no involuntary confession may be 
admitted. McNabb v. United States, supra, pp. 339-40 


and cases cited; Haley v. Ohio, 332 U.S. 596; Malinski | 


v. New York, 324 U.S. 401; Ashcraft v. Tennessee, 322 
U.S. 143. 


I, 


Our first inquiry, then, is as to the legal doctrine behind 
the McNabb decision. 


A. Were the McNabb confessions barred as a punish- 
ment or penalty against the police officers because they 


were thought to have disobeyed the command of a | 


statute? 

B. Were they barred because unlawful imprisonment 
is so apt to be followed by an involuntary confession as 
to justify the exclusion of all confessions received before 
judicial commitment after a prisoner is kept in custody 





f 
¢ 
C 
} 





ist 


: 
| 
c 
f 
f 
: 
: 


EI RE TOS POTENT TRENTINO SR 


ADMISSION OF EVIDENCE 217 
Rerep, J., dissenting. 335 U.S. 


more than a reasonable time without being taken before 
a committing magistrate? 

C. Were they barred because the particular circum- 
stances under which the confessions were made were so 
likely to produce involuntary confessions as to justify 
exclusion ? 

A. As the McNabb decision was a sudden departure 
from the former federal rule as to the admissibility of 
confessions * initiated by the Court, without the benefit 
of brief or argument and without knowledge of the actual 
facts as to commitment,* it ean hardly be expected that 


4318 U.S. 338-39: 

“_ . Relying upon the guarantees of the Fifth Amendment that no 
person ‘shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without due 
process of law,’ the petitioners contend that the Constitution itself 
forbade th use of this evidence against them. The Government 
counters by urging that the Constitution proscribes only ‘involuntary’ 
confessions, and that judged by appropriate criteria of ‘voluntariness’ 
the petitioners’ admissions were voluntary and hence admissible.” 

The Court was establishing what it thought were “civilized stand- 
ards of procedure and evidence.” P. 340. 

* As no question was raised by the defendants in the McNabb case 
because of prolonged police detention before commitment, the record 
did not show when they were committed. Dissent McNabb v. United 
States at p. 349. The Court assumed that detention without com- 
mitment lasted for Freeman and Raymond McNabb from between 
one and two o'clock Thursday morning, when they were arrested 
twelve miles from Chattanooga, until the completion of the ques- 
tioning about two o'clock Saturday morning, forty-eight hours later. 
One cannot tell from the opinion when Freeman and Raymond con- 
fessed or to what. A third McNabb, Benjamin, was not taken into 
custody until between eight and nine o’clock Friday morning. He 
confessed after five or six hours. The Court assumed that he had 
not been committed prior to confession. McNabb v. United States, 
supra, pp. 334-38. 

So far as the ruling in the McNabb case is concerned, the Court’s 
understanding of the facts, as stated in the opinion, is the basis for 
the decision. Apparently Freeman and Raymond were by 10:30 
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it could have the desirable explicitness of a trite rule of 
evidence. Consequently confusion immediately arose as 
to its meaning. The dissent interpreted the opinion as 
a direction to exclude the confessions “because in addition 
to questioning the petitioners, the arresting officers failed 
promptly to take them before a committing magistrate.” 
It concluded: “The officers of the Alcohol Tax Unit 
should not be disciplined by overturning this conviction.” 
McNabb v. United States, supra, p. 349. Some courts 
thought that any confession obtained before commitment 
was inadmissible. United States v. Hoffman, 137 F. 2d 
416, 421; Mitchell v. United States, 78 U.S. App. D. C. 
171, 172, 138 F. 2d 426, 427. Others have understood the 
case to determine admissibility of confessions by a coer- 
cion test. Varying impressions as to the rule that the 
McNabb case announced appear in the cases.’ The Spe- 


a. m. of the morning of their arrest committed for operating an illicit 
still, another crime than, though connected with, the murder for 
which they were convicted. Benjamin was committed for murder 
within four hours of his surrender. Petition for Rehearing, pp. 3-5. 

See new trial, McNabb v. United States, 142 F. 2d 904. This 
commitment for a different crime was a sufficient compliance with 
the commitment statute to justify the admission of the confessions 
in the second McNabb trial, in the view of the Circuit Court of 
Appeals for the Sixth Circuit. 

* Brinegar v. United States, 165 F. 2d 512, 515; Ruhl v. United 
States, 148 F. 2d 173, 175; Paddy v. United States, 143 F. 2d 847, 
852; United States v. Grote, 140 F. 2d 413, 414-15; United States v. 
Klee, 50 F. Supp. 679. 

* The following statements have been made concerning McNabb: 
“The court then held the confessions obtained by third degree methods 
were inadmissible ....” State v. Behler, 65 Idaho 464, 469, 146 
P. 2d 338, 340. “The courts are not concerned with the practices of 
the police except in so far as they may be asked to use evidence 
thereby obtained against the will of the accused.” People v. Foz, 
148 P. 2d 424, 431 (Calif.). “. . . the new doctrine of constitutional 
rights under the due process clause announced by the Supreme Court 
of the United States in McNabb v. United States .. . .” Thompson 
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cial Committee on the Bill of Rights of the American 
Bar Association under date of May 15, 1944, advised 
Subcommittee No. 2 of the Committee on the Judiciary 
of the House of Representatives that before the McNabb 
case “there was no effective penalty in operation. . . . 


“Then came the McNabb case which did impose 
a drastic penalty. The seven majority Justices held 
that unlawful detention shut out the confession. 
The decision made the speedy production statutes 
really mean something. The police were no longer 
left free to enforce the law by disobeying the law.” 
r. %, 
Five members of the Special Committee, apparently 
under the Chairmanship of Professor Zechariah Chafee, 
Jr., also submitted a Memorandum which said, “The 
McNabb rule excluding confessions obtained during un- 
lawful detention is an effective penalty for violation of 
the Acts of Congress.” P.19. It added: 


“Congress should be very reluctant to take away 
the only effective penalty now existing for violation 
of the fundamental right to have the continuance 
of custody determined by a magistrate and not by 
the uncontrolled will of the police, however able and 
devoted they may be.” P. 25.8 


Notwithstanding that some did gain the impression 
from the McNabb case that it was intended as a discipline 
of police officers for the violation of the commitment stat- 


v. Harris, 107 Utah 99, 112, 152 P. 2d 91, 97. To the same effect 
are Cavazos v. State, 146 Tex. Cr. Rep. 144, 149, 172 S. W. 2d 348, 
351, People v. Goldblatt, 383 Ill. 176, 188, 49 N. E. 2d 36, 41; Royse, 
J., dissenting, in Scoopmire v. Taflinger, 114 Ind. App. 419, 434, 52 
N. E. 2d 728, 733. 

8See also the statement of Hon. Francis Biddle, Attorney General, 
Hearings before Subcommittee No. 2 of the Committee of the Judi- 
ciary, House of Representatives, 78th Cong., Ist Sess., on H. R. 
3690, p. 27. 
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utes, a reading of McNabb as later explained by United 
States v. Mitchell, supra, negatives such a conclusion. 
It is true that there are phrases in the McNabb opinion 
that condemn the assumed failure to take the accused 
promptly before a magistrate. Further Benjamin’s con- 
fession was barred even though it was given within “five 
or six hours” of questioning, and without the slightest sug- 
gestion of force, after his voluntary surrender because he 
had heard the officers were looking for him. Perhaps 


the strongest indication that the McNabb decision may 


have been intended as a penalty for police misconduct 
occurs in another case decided the same day as McNabb, 
Anderson v. United States, 318 U.S. 350. There a man 
was arrested Sunday night and confessed after two hours’ 
questioning on Monday morning. Nevertheless his con- 
fession was held inadmissible under authority of McNabb. 
P. 355. 

However, United States v. Mitchell, supra, made it 
clear that the purpose of McNabb was not to enforce 
a penalty for police misconduct.” In the Mitchell case 
a suspect was arrested and taken to the police station. 
He confessed within a few minutes of his arrival. He 
was illegally detained for eight days before being taken 
before a committing magistrate. “The police explana- 
tion of this illegality is that Mitchell was kept in such 


°F. g.: “For in their treatment of the petitioners the arresting 
officers assumed functions which Congress has explicitly denied them. 
They subjected the accused to the pressures of a procedure which 
is wholly incompatible with the vital but very restricted duties of 
the investigating and arresting officers of the Government and which 
tends to undermine the integrity of the criminal proceeding.” Pp. 
341-42. “A democratic society, in which respect for the dignity of 
all men is central, naturally guards against the misuse of the law en- 
forcement process. ... Experience has therefore counseled that 
safeguards must be provided against the dangers of the overzealous 
as well as the despotic.” P. 343. 
10 See The NcNabb Rule Transformed, 47 Col. L. Rev. 1214. 
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custody without protest through a desire to aid the police 
in clearing up thirty housebreakings ... .” This Court 
then pronounced this statement as to the exclusion of the 
confessions as evidence, “These, we have seen, were not 
elicited through illegality. Their admission, therefore, 
would not be use by the Government of the fruits of 
wrongdoing by its officers. Being relevant, they could 
be excluded only as a punitive measure against unrelated 
wrongdoing by the police. Our duty in shaping rules 
of evidence relates to the propriety of admitting evidence. 
This power is not to be used as an indirect mode of dis- 
ciplining misconduct.” Pp. 70-71. The Mitchell expla- 
nation of McNabb seems correct. It is not the function 
of courts to provide penalties and sanctions for acts for- 
bidden by statutes where neither statutes nor the com- 
mon law nor equity procedure have established them. 

For the above reasons, I reach the conclusion that the 
McNabb case was not intended as a penalty or sanction 
for violation of the commitment statute. 

B. The Court bases its decision of today on the theory 
that ‘‘a confession is inadmissible if made during illegal de- 
tention due to failure promptly to carry a prisoner before 
a committing magistrate, whether or not the ‘confession is 
the result of torture, physical or psychological ... .” 
The Court holds that this was the McNabb rule and 
adheres to it. I do not think this was the McNabb rule 
and I do think the rule as now stated is an unwarranted 
extension of the rule taught by the McNabb case. My 
reasons follow. 

There is no legal theory expressed in McNabb that 
supports the idea that every confession after unnecessary 
delay and before commitment is inadmissible. There are 
a few isolated sentences that do lend credence to such 
an explanation of the legal theory behind the case, but 
when read in context, I think it is clear that they do 
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not expound such a rule.” The physical conditions of 
the restraint are emphasized, pp. 335-38 and 344-45. 
Attention is called to the examination, when stripped, 
of one man. P. 337. The Mitchell case, supra, p. 67, 
removes all my doubts as to the true McNabb rule. It 
says: “Inexcusable detention for the purpose of illegally 
extracting evidence from an accused, and the successful 
extraction of such inculpatory statements by continuous 
questioning for many hours under psychological pressure, 
were the decisive features in the McNabb case which 
led us to rule that a conviction on such evidence could 
not stand.” * 


11Cf.: “For in their treatment of the petitioners the arresting 
officers assumed functions which Congress has explicitly denied them.” 
Pp. 341-42. “Plainly, a conviction resting on evidence secured 
through such a flagrant disregard of the procedure which Congress 
has commanded cannot be allowed to stand without making the 
courts themselves accomplices in willful disobedience of law.” P. 345. 
“And the effective administration of criminal justice hardly requires 
disregard of fair procedures imposed by law.” P. 347. On the other 
hand, there are repeated expressions such as “the evidence elicited 

. in the circumstances disclosed here,” p. 341; “evidence secured 
under the circumstances revealed here,” p. 347, which point the other 
way. 

12 Apparently such an examination is considered effective coercion. 
See Malinski v. New York, 324 U.S. 401. 

13 See also the statement in Haley v. Ohio, 332 U. S. 596, 606: 
“Legislation throughout the country reflects a similar belief that 
detention for purposes of eliciting confessions through secret, per- 
sistent, long-continued interrogation violates sentiments deeply em- 
bedded in the feelings of our people. See McNabb v. United States, 
318 U.S. 332, 342-43.” 

In discussing the effect of the Mitchell case, a note in 38 Journal 
of Criminal Law and Criminology 136, says at p. 137: “There the 
Court phrased the rule of the McNabb case to stand for the propo- 
sition that the illegal detention of an accused person will invalidate 
his confession only when the detention itself acts as an inducement in 
the procuring of the confession.” 
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During detention in violation of the federal com- 
mitment statute is the likelihood that police officials will 
use coercion for the extraction of an involuntary con- 
fession so strong as to justify the exclusion by this Court 
of all confessions to the police obtained after their failure 
to conform to the requirement of prompt production of 
the accused before a magistrate? I think not. It must 
be admitted that a prompt hearing gives an accused an 
opportunity to obtain a lawyer; * to secure from him ad- 
vice as to maintaining an absolute silence to all questions, 
no matter how apparently innocuous; to gain complete 
freedom from police interrogation in all bailable of- 
fenses; *° and that these privileges are more valuable to 
the illiterate and inexperienced than to the educated and 
well-briefed accused. Proper protection of the ignorant 
is of course desirable, but the rule now announced forces 
exclusion of all confessions given during illegal restraint. 
It will shift the inquiry to the legality of the arrest and 
restraint, rather than to whether the confession was vol- 
untary. Such exclusion becomes automatic on proof of 
detention in violation of the commitment statute, fol- 
lowed by a confession to police officials before commit- 
ment. It is now made analogous to the exclusion of 
evidence obtained in violation of the Bill of Rights 
through unreasonable search and seizure or through com- 
pulsion or by denial of due process. I do not think this 
is the doctrine of the McNabb case or that it should now 
be made an explicit rule of federal law. 

The rule as to the inadmissibility of evidence in federal 
courts obtained in violation of the Bill of Rights, Fourth 
and Fifth Amendments is, it seems to me, inapplicable 


1 Rules of Criminal Procedure, Nos. 5 (b) and 44. 
18 U.S. C. §§ 3041, 3141; Rules of Criminal Procedure, No. 
46 (a) (1). 
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as an analogy to a situation such as existed in the Mc- 
Nabb case and here.*® By assumption of this Court, in 
the McNabb case the McNabb confessions were obtained 
without “disregard of liberties deemed fundamental by 
the Constitution,’ McNabb v. United States, supra, 339, 
i. e., without violation of the Bill of Rights. I take it the 
same assumption applies as to Upshaw. Under this as-' 
sumption, the McNabb confessions would have been 
admissible if the Court had not believed there was a 
failure to follow the statute on commitments. Confes- 
sions, of course, are also inadmissible when coerced in 
violation of constitutional due process under the Four- 
teenth Amendment. Malinski v. New York, 324 U. 8. 
401, 404; Haley v. Ohio, 332 U. S. 596. When other 
evidence is the direct result of an unconstitutional act 
such as a violation of the Fourth Amendment, this Court 
has said, in federal cases, that to permit its use would 
impair the protection of this major guaranty of a free 


16 Fourth Amendment: “The right of the people to be secure in 
their persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the persons 
or things to be seized.” 

Fifth Amendment: “No person shall be held to answer for a 
capital, or otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in time of War 
or public danger; nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just compensation.” 

See Weeks v. United States, 232 U.S. 383; Boyd v. United States, 
116 U.S. 616; Silverthorne Lumber Co. v. United States, 251 U.S. 
385; Gouled v. United States, 255 U.S. 298; Harris v. United States, 
331 U.S. 145, 150. 
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country.’ When, as in the McNabb case, there are con- 
fessions after failure to observe statutory directions not 
shown to have coerced the confessions the rule as to 
evidence extracted in defiance of the Constitution does 
not apply.” 





7 Weeks v. United States, 232 U. S. 383, 393: “If letters and 
private documents can thus be seized and held and used in evidence 
against a citizen accused of an offense, the protection of the Fourth 
Amendment declaring his right to be secure against such searches 
and seizures is of no value, and, so far as those thus placed are con- 
eerned, might as well be stricken from the Constitution. The efforts 
of the courts and their officials to bring the guilty to punishment, 
praiseworthy as they are, are not to be aided by the sacrifice of those 
great principles established by years of endeavor and suffering which 
have resulted in their embodiment in the fundamental law of the 
land.” 

Compare the statement of Chief Justice Taft: 

“Nor can we, without the sanction of congressional enactment, sub- 
scribe to the suggestion that the courts have a discretion to exclude 
evidence, the admission of which is not unconstitutional, because 
unethically secured. This would be at variance with the common 
law doctrine generally supported by authority. There is no case 
that sustains, nor any recognized text book that gives color to such 
a view. Our general experience shows that much evidence has always 
been receivable although not obtained by conformity to the highest 
ethics. The history of criminal trials shows numerous cases of prose- 
cutions of oath-bound conspiracies for murder, robbery, and other 
crimes, where officers of the law have disguised themselves and joined 
the organizations, taken the oaths and given themselves every ap- 
pearance of active members engaged in the promotion of crime, for 
the purpose of securing evidence. Evidence secured by such means 
has always been received. 

“A standard which would forbid the reception of evidence if ob- 
tained by other than nice ethical conduct by government officials 
would make society suffer and give criminals greater immunity than 
has been known heretofore. In the absence of controlling legislation 
by Congress, those who realize the difficulties in bringing offenders to 
justice may well deem it wise that the exclusion of evidence should 
be confined to cases where rights under the Constitution would be 
violated by admitting it.” Olmstead v. United States, 277 U. S. 
438, 468. 
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This Court by decision has excluded evidence obtained 
by unreasonable search and seizure under the Fourth 
Amendment or by coercion to a degree that violates the 
Fifth or the Fourteenth Amendments because the ad- 
mission of such evidence would imperil the efficacy of 
those constitutional rights. If confessions obtained dur- 
ing unlawful detention are not excluded by the fact of 
unlawful detention alone, the constitutionally guaranteed 
rights of the accused are nevertheless protected by the 
rule that no involuntary confession is admissible. It is 
therefore unnecessary for constitutional reasons to extend 
this protection to evidence obtained through violation of 
a statute or a rule of criminal procedure by those to whom 
the confession is made. In criminal trials, the method of 
obtaining evidence has never been a reason for barring its 
use except where constitutional rights were violated.” 
The prohibition of wiretapping in § 605 of the Federal 
Communications Act is not the basis for the exclusion in 
prosecutions of evidence so obtained. The exclusion of 
such evidence is based on an explicit direction of the 
section that information so obtained should not be di- 
vulged.” Congress could, of course, pass such a statute 
to prohibit the use of a confession as evidence, if obtained 
during an unlawful detention. The rule of the Olmstead 


19 FE. g., Proceedings Against Bishop Atterbury, 16 How. St. Tr. 
323, 495, 629-30 (1723); Sylvester Thornton’s Case, 1 Lewin C. C. 
49 (1824); Rex v. Derrington, 2 C. & P. 418 (1826); Reg. v. Grana- 
tell, 7 State Tr. N. S. 979, 987 (1849); Hart v. United States, 76 
U.S. App. D. C. 193, 130 F. 2d 456 (C. A. D.C. 1942). 

“It is necessary in this connection to distinguish between evidence 
illegally procured and evidence procured by unconstitutional search 
and seizure.” Hart v. United States, supra, at p. 459. 

The English exception to this rule for confessions obtained by 
police questioning was rejected by this Court, after careful con- 
sideration, in Bram v. United States, 168 U.S. 532, 556-58. 

2° Nardone v. United States, 302 U.S. 379, 382; Goldstein v. United 
States, 316 U.S. 114, 118. 
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case, 277 U.S. 438, 466, derived from the common law 
that the admissibility of evidence is not affected by con- 
duct of investigators where there is no violation of a 
constitutional guaranty, stands unimpaired. 

If this judicial rule of exclusion of all confessions se- 
cured after illegal detention is adhered to, it must mean 
that this Court thinks illegal detention is so likely to 
result in “third degree” that it should be outlawed per se. 
There is a reference to “third degree” in McNabb, p. 344, 
but, as indicated above, p. 425, no reliance upon the de- 
tention as coercive in the due process sense.” If illegal 
detention, per se, is believed sufficiently likely to pro- 
duce a coerced confession as to justify exclusion of such 
confessions as evidence, it does not require this extension 
of the McNabb rule to make such evidence inadmissible. 
A court never knows whether a confession is or is not vol- 
untary. It bars confessions on uncontroverted proof of 
facts which as a matter of law are deemed so coercive 
as to be likely to produce an involuntary confession. 
Chambers v. Florida, 309 U.S. 227, 238-39; Malinski v. 
New York, 324 U.S. 401, 404. If illegal detention alone 
were deemed that coercive, the confessions would be 
barred as a matter of due process in both state and federal 
courts.” So here if illegal detention alone is the decisive 


21 Others have viewed the exclusion of confessions in the MfcNabb 
case as based on their extraction by near third-degree measures. 
Hearings before Subcommittee No. 2 of the Committee on the Judici- 
ary, House of Representatives, 78th Cong., lst Sess., on H. R. 3690, 
p. 92: 

“The McNabb decision does not even prevent the use of the man’s 
own confession against him. What it does do is prevent the use 
against him of a confession obtained by third degree means or by 
means akin to third degree in the form of the secret detention and 
failure to bring him promptly to the committing officer.” 

2 Cf. Haley v. Ohio, 332 U. S. 596, 599, where this Court said in 
stronger language than it had ever used before, “If the undisputed 
evidence suggests that force or coercion was used to exact the con- 
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factor, the rule of exclusion surely will apply to both 
state and federal trials as violative of the Due Process 
Clause. But the McNabb rule does not apply to trials in 


state courts.” It is because illegal detention was not | 


thought to be per se coercive that it was necessary to cre- 
ate the McNabb rule of exclusion. 

For the foregoing reasons, I conclude that detention 
alone, even for the purpose of obtaining information, 
should not be sufficient to justify the exclusion of a con- 
fession to police officers obtained after unnecessary delay 
and before commitment. 

C. This brings me to a statement of the true rule of 
the McNabb case, as I understand it. This rule is that 
purposeful, unlawful detention illegally to extract evi- 
dence and the successful extraction of confessions under 
psychological pressure, other than mere detention for 
limited periods, makes confessions so obtained inadmis- 
sible. This statement is a paraphrase of the Mitchell 
interpretation referred to in the preceding subdivision. It 
means that pressure short of coercion but beyond mere 
detention makes confessions inadmissible. Obviously 
there is a wide range of discretion as to how much psy- 
chological pressure is necessary. If any material amount 
is sufficient, the rule differs little from one denying 
admissibility if obtained during illegal restraint. If al- 
most coercion is required, the rule will differ little from 
that excluding an involuntary confession. Under this in- 
terpretation of McNabb, I suppose, as in coerced con- 
fessions, it should be left to a jury to decide whether 
there was enough evidence of pressure where the admitted 
facts do not show improper pressure as a matter of law. 


fession, we will not permit the judgment of conviction to stand, even 
though without the confession there might have been sufficient evi- 
dence for submission to the jury.” 

23 Townsend v. Burke, 334 U.S. 736, 738. 
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Il. 


The Court now says that illegal detention alone is 
suficient to bar from evidence a confession to the police 
during that unlawful detention. As I think this is an 
improper extension of the McNabb rule, I proceed to 
state the application of the McNabb rule, as I understand 
it, to Upshaw’s situation. Perhaps Upshaw’s arrest with- 
out a warrant was also without reasonable cause on the 
part of the arresting officer to believe he had committed 
a felony. This unlawful arrest is not relied upon in 
the opinion. So far as the admissibility of the confession 
is concerned, it makes no difference that it may have been 
obtained as the result of an illegal arrest or an unlawful 
detention. I think there was less psychological pressure 
upon Upshaw than there was upon the McNabbs. That 
precedent, therefore, if the true McNabb rule is properly 
stated in Part I, subdivision C, above, does not require me 
to declare Upshaw’s confession inadmissible. In the Mc- 
Nabbs’ case, the facts of their illegal detention that caused 
this Court’s action appear from the opinion as set out 
below.* As for Upshaw the facts are detailed in the foot- 


4318 U.S. at 334-38: 

“Immediately upon arrest, Freeman, Raymond, and Emuil were 
taken directly to the Federal Building at Chattanooga. They were 
not brought before a United States commissioner or a judge. In- 
stead, they were placed in a detention room (where there was noth- 
ing they could sit or lie down on, except the floor), and kept there 
for about fourteen hours, from three o’clock Thursday morning until 
five o’clock that afternoon. They were given some sandwiches. They 
were not permitted to see relatives and friends who attempted to 
visit them. They had no lawyer. There is no evidence that thev 
requested the assistance of counsel, or that they were told that they 
were entitled to such assistance. 

“Barney MeNabb, who had been arrested early Thursday morning 
by the local police, was handed over to the federal authorities about 
nine or ten o'clock that morning. He was twenty-eight years old; 
like the other McNabbs he had spent his entire life in the Settlement, 
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had never gone beyond Jasper, and his schooling stopped at the 
third grade. Barney was placed in a separate room in the Federal 
Building where he was questioned for a short period. The officers 
then took him to the scene of the killing, brought him back to the 
Federal Building, questioned him further for about an hour, and 
finally removed him to the county jail three blocks away. 

“In the meantime, direction of the investigation had been assumed 
by H. B. Taylor, district supervisor of the Alcohol Tax Unit, with 
headquarters at Louisville, Kentucky. Taylor was the Government’s 
chief witness on the central issue of the admissibility of the state- 
ments made by the McNabbs. Arriving in Chattanooga early Thurs- 
day morning, he spent the day in study of the case before beginning 
his interrogation of the prisoners. Freeman, Raymond, and Emuil, 
who had been taken to the county jail about five o’clock Thursday 
afternoon, were brought back to the Federal Building early that 
evening. According to Taylor, his questioning of them began at 
nine o'clock. Other officers set the hour earlier. 

“Throughout the questioning, most of which was done by Taylor, 
at least six officers were present. At no time during its course was 
a lawyer or any relative or friend of the defendants present. Taylor 
began by telling ‘each of them before they were questioned that we 
were Government officers, what we were investigating, and advised 
them that they did not have to make a statement, that they need 
not fear force, and that any statement made by them would be used 
against them, and that they need not answer any questions asked 
unless they desired to do so.’ 

“The men were questioned singly and together. As described by 
one of the officers, ‘They would be brought in, be questioned possibly 
at various times, some of them half an hour, or maybe an hour, or 
maybe two hours.’ Taylor testified that the questioning continued 
until one o’clock in the morning, when the defendants were taken 
back to the county jail. 

“The questioning was resumed Friday morning, probably sometime 
between nine and ten o’clock. “They were brought down from the 
jail several times, how many I don’t know. They were questioned 
one at a time, as we would finish one he would be sent back and we 
would try to reconcile the facts they told, connect up the statements 
they made, and then we would get two of them together. I think 
at one time we probably had all five together trying to reconcile their 
statements ... When I knew the truth I told the defendants 
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what I knew. I never called them damned liars, but I did say they 
were lying to me. . . . It would be impossible to tell all the motions 
I made with my hands during the two days of questioning, however, 
I didn’t threaten anyone. None of the officers were prejudiced to- 
wards these defendants nor bitter toward them. We were only trying 
to find out who killed our fellow officer.’ 

“Benjamin McNabb, the third of the petitioners, came to the office 
of the Alcohol Tax Unit about eight or nine o’clock Friday morning 
and voluntarily surrendered. Benjamin was twenty years old, had 
never been arrested before, had lived in the McNabb Settlement all 
his life, and had not got beyond the fourth grade in school. He 
told the officers that he had heard that they were looking for him 
but that he was entirely innocent of any connection with the crime. 
The officers made him take his clothes off for a few minutes because, 
so he testified, ‘they wanted to look at me. This scared me pretty 
much.’ He was not taken before a United States Commissioner or a 
judge. Instead, the officers questioned him for about five or six 
hours. When finally in the afternoon he was confronted with the 
statement that the others accused him of having fired both shots, 
Benjamin said, ‘If they are going to accuse me of that, I will tell 
the whole truth; you may get your pencil and paper and write it 
down.’ He then confessed that he had fired the first shot, but denied 
that he had also fired the second. 

“Because there were ‘certain discrepancies in their stories, and we 
were anxious to straighten them out,’ the defendants were brought 
to the Federal Building from the jail between nine and ten o'clock 
Friday night. They were again questioned, sometimes separately, 
sometimes together. Taylor testified that ‘We had Freeman Mc- 
Nabb on the night of the second [Friday] for about three and one- 
half hours. I don’t remember the time but I remember him particu- 
larly because he certainly was hard to get anything out of. He 
would admit he lied before, and then tell it all over again. I knew 
some of the things about the whole truth and it took about three and 
one-half hours before he would say it was the truth, and I finally got 
him to tell a story which he said was true and which certainly fit better 
with the physical facts and circumstances than any other story he 
had told. It took me three and one-half hours to get a story that 
was satisfactory or that I believed was nearer the truth than when we 
started.’ 

“The questioning of the defendants continued until about two 
o'clock Saturday morning, when the officers finally ‘got all the dis- 
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note.” The time between confession and commitment is 
not significant. United States v. Mitchell, supra. The in- 
dications of pressure on the McNabbs that lead me to 


erepancies straightened out.’ Benjamin did not change his story 
that he had fired only the first shot. Freeman and Raymond ad- 
mitted that they were present when the shooting occurred, but denied 
Benjamin’s charge that they had urged him to shoot. Barney and 
Emuil, who were acquitted at the direction of the trial court, made 
no incriminating admissions.” [Footnotes omitted. | 

In appraising the severity of the McNabb pressure for confessions 
in comparison with that exerted in the Upshaw detention, it should 
also be borne in mind that in the Anderson case, 318 U.S. at 355, a 
confession was excluded that resulted from two hours’ questioning. I 
have no explanation for this exclusion. If it was intended to make 
two hours’ questioning a bar to a confession, the later Mitchell case 
is inconsistent with such a conclusion. See the quotation preceding 
note 13, supra. The opinion does not rely upon it and it seems to me 
obviously within permissible limits unless we are to use the penalty 
theory. See p. 421, supra. 

25 Upshaw, a Negro man able to read and write who had com- 
pleted one year of high school, was arrested at his room by 
Detectives Furr and Culpepper on a charge of larceny of a wrist 
watch at about 2 a. m., Friday, June 6. He was taken to No. 10 
precinct and questioned for about 30 minutes. Furr testified that 
petitioner was under the influence of alcohol at the time. Upshaw 
denied this. He was coughing sporadically at the time of his arrest 
and subsequently until his commitment. At approximately 10 a. m., 
June 6, he was questioned again by Furr, at which time he denied 
guilt. Culpepper questioned him through the bars in the cell block 
at 11 a. m. and again at 5:30 p. m. on June 6. Furr questioned 
him again for approximately 30 minutes at 7:30 p. m. on the same 
day. At 9 a. m., June 7, Upshaw confessed, and at 9:30 a. m. he 
signed a statement which he identified as his statement at 2 p. m., 
June 7. Thus some 31 hours intervened between the arrest and the 
confession. At 9 p.m. that night Upshaw was taken to the home of 
the complaining witness where he repeated his confession to her. 

The petitioner was taken before a magistrate for commitment on 
Monday, June 9. The officers testified that they had not had him 
committed sooner because they did not have a sufficient case against 
him to cause the Police Court to hold him and because they wanted 
to continue their investigation. 
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conclude that the Court should hold Upshaw’s confession 
admissible under my understanding of the McNabb rule 
before this present holding are the lack of experience of 
the McNabbs, the “breaking” of Benjamin by confronta- 
tion of charges of his guilt by his relatives and confeder- 
ates, the greater number of officers questioning them, and 
the longer time the McNabb group was interrogated.” 


IIT. 


I do not agree that we should now extend the McNabb 
rule by saying that every confession obtained by police 
after unnecessary delay in arraignment for commitment 
and before magisterial commitment must be barred from 
the trial. Those most concerned with a proper adminis- 
tration of the criminal law are against any extension. 

(1) The departure of the McNabb and Anderson cases 
from well-established methods for protection against co- 
ercion has been condemned by the House of Representa- 
tives and not acted upon by the Senate.” 

(2) Officers charged with enforcement of the criminal 
law have objected for the reason that fear of the applica- 
tion of its drastic penalties deterred officers from ques- 
tioning during reasonable delays in commitment.” 

(3) State courts under similar laws and conditions 
have refused to follow the McNabb example.” 


*6 See 47 Col. L. Rev. 1214, 1217, The McNabb Rule Transformed. 

2793 Cong. Rec. 1392; H. R. Rep. No. 29, 80th Cong., Ist Sess. 

8 International Association of Chiefs of Police, Hearings, supra, 
43; National Sheriffs’ Association, Hearings, supra, 26; Attorney Gen- 
eral of the United States, H. R. Rep. No. 29, supra. 

*” Fry v. State, 78 Okla. Cr. 299, 313, 147 P. 2d 803, 810-11; State 
v. Folkes, 174 Ore. 568, 588, 150 P. 2d 17, 25; State v. Smith, 158 
Kan. 645, 651, 149 P. 2d 600, 604; People v. Malinski, 292 N. Y. 360, 
370-372, 387, 55 N. E. 2d 353, 357, 365; State v. Collett, 58 N. E. 
2d 417, 426-27 (Ohio); State v. Nagel, 75 N. D. 495, 28 N. W. 2d 665, 
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410 Reep, J., dissenting. 


(4) Law Review comment generally condemns the 
rule.® 

In the Federal Rules of Criminal Procedure, Prelim- 
inary Draft, submitted May 3, 1943, to this Court, there 
was included a §5(b) which purported to codify the 
McNabb rule.” In response to widespread opposition to 
such a codification,” this section of Rule 5 was omitted 
from the final draft. These rules were drawn by a rep- 
resentative committee of the bench and bar with wide 
participation beyond the membership by interested par- 
ties from both groups. They were transmitted on Decem- 
ber 26, 1944, by this Court to the Attorney General to be 
reported to Congress, more than a year after the McNabb 
case and after the hearings on the House bill to nullify 
the McNabb rule. Neither this Court nor the Congress 
restored the rejected proposal. 

Instead of an extension of the McNabb rule, I feel that 
it should be left, as I think it originally was, a rule that 
barred a confession extracted under psychological pres- 
sure of the degree used in the McNabb case. 


Such condemnation of even the restricted McNabb rule | 


by those immediately responsible for the enactment and 


679; State v. Ellis, 354 Mo. 998, 1005, 193 S. W. 2d 31, 34; Finley v. 
State, 153 Fla. 394, 14 So. 2d 844; State v. Browning, 206 Ark. 791, 
793-798, 178 S. W. 2d 77, 78-80; Russell v. State, 196 Ga. 275, 2835, 
26 S. E. 2d 528, 534. 

%°Inbau, The Confession Dilemma in the United States Supreme 
Court, 43 Ill. L. Rev. 442; 42 Mich. L. Rev. 679; 56 Harv. L. Rev. 
1008; 47 Col. L. Rev. 1214. See Statement of Special Committee 
on the Bill of Rights of the American Bar Association, p. v1, which 
advocates maintenance of McNabb rule until a better system for 
dealing with confessions to police can be devised. 

31“5 (b) ExcLUsSION OF STATEMENT SECURED IN VIOLATION OF 
Rute. No statement made by a defendant in response to interroga- 
tion by an officer or agent of the government shall be admissible in 
evidence against him if the interrogation occurs while the defendant 
is held in custody in violation of this rule.” 

382 Holtzoff, Institute on Federal Criminal Rules, 29 A. B. A. J. 603. 
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REeEp, J., dissenting. 335 U.S. 


administration of our criminal laws should make this 
Court, so far removed from the actualities of crime pre- 
vention, hesitate long before pushing farther by judicial 
legislation its conception of the proprieties in criminal 
investigation. It takes this step in the belief that thereby 
it strengthens criminal administration by protecting a 
prisoner. A prisoner should have protection but it is well 
to remember that law and order. is an essential prerequi- 
site to the protection of the security of all. Today’s deci- 
sion puts another weapon in the hand of the criminal 
world. Apparently the Court intends to make the rule 
of commitment “without unnecessary delay” * an iron 
rule without flexibility to meet the emergencies of con- 
spiracies, search for confederates, or examining into the 
ramifications of criminality. The Court does this by fail- 
ing to distinguish between necessary and unnecessary de- 
lay in commitment. It uses words like “forthwith” and 
“promptly” and thus destroys the leeway given by the 
Rule to police investigations. All, I think, without any 
need for such action since every coerced confession has 
been inadmissible for generations. The position stated 
in this dissent does not envisage a surrender to evils in 
the handling of criminals. If there is a prevalent abuse 
of the right to question prisoners, the sounder remedy 
lies in police discipline, in statutory punishment of of- 
fending officials, in vigorous judicial protection against 
unconstitutional pressures for confessions, and in legisla- 


33 Rule 5 (a), Rules of Criminal Procedure. The language of the 
Rule was adopted to allow desirable flexibility in the time of com- 
mitment. See Notes to Rules of Criminal Procedure, as prepared 
under the direction of the Advisory Committee; Hearings, supra, 
pp. 36, 39. In Memorandum on the Detention of Arrested Persons, 
supra, it is stated at p. 30 with reference to the phrase “within a 
reasonable time”: “This phrase would have the advantage of saving 
confessions where the delay in committal was brief and reasonably 
explained; here the existing tendency of lower courts to apply the 
MeNabb rule rigidly is pretty harsh on the government.” 
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410 Syllabus. 


tive enactments for inquiries into circumstances surround- 
ing crimes by methods that protect both the public and 
suspects—for example, an inquiry before a magistrate 
with sealed evidence. 

I would affirm this conviction in reliance upon the ver- 
dict of the properly instructed jury that this was a 
voluntary confession. 
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Opinion of the Court. 


MALLORY v. UNITED STATES. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT. 


No. 521. Argued April 1, 1957—Decided June 24, 1957. 


Petitioner was convicted in a Federal District Court of rape and sen- 
tenced to death after a trial in which there was admitted in evidence 
a confession obtained under the following circumstances: He was 
arrested early in the afternoon and was detained at police head- 
quarters within the vicinity of numerous committing magistrates. 
He was not told of his right to counsel or to a preliminary examina- 
tion before a magistrate, nor was he warned that he might keep 
silent and that any statement made by him might be used against 
him. Not until after petitioner had confessed, about 9:30 p. m., 
was an attempt made to take him before a committing magistrate, 
and he was not actually taken before a magistrate until the next 
morning. Held: This was a violation of Rule 5 (a) of the Federal 
Rules of Criminal Procedure, which requires that an arrested per- 
son be taken before a committing magistrate “without unnecessary 
delay,” and the conviction is reversed. McNabb y. United States, 
318 U. 8. 332; Upshaw v. United States, 335 U. S. 410. Pp. 449-456. 


98 U. S. App. D. C. 406, 236 F. 2d 701, reversed and remanded. 
William B. Bryant argued the cause for petitioner. With 


him on the brief were Joseph C. Waddy and William C. 
Gardner. 


Edward L. Barrett, Jr., argued the cause for the United 
States. With him on the brief were Solicitor General Ran- 
kin, Assistant Attorney General Olney, Beatrice Rosenberg, 
and Julia P. Cooper. 
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Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


Petitioner was convicted of rape in the United States | 


District Court for the District ‘of Columbia, and, as 
authorized by the District Code, the jury imposed a 
death sentence. The Court of Appeals affirmed, one 
judge dissenting. 236 F. 2d 701. Since an important 
question involving the interpretation of the Federal Rules 


of Criminal Procedure was involved in this capital case, | 


we granted the petition for certiorari. 352 U.S. 877. 


The rape occurred at six p. m. on April 7, 1954, in the | 


basement of the apartment house inhabited by the victim. 


She had descended to the basement a few minutes pre- | 


vious to wash some laundry. Experiencing some diffi- 


culty in detaching a hose in the sink, she sought help | 
from the janitor, who lived in a basement apartment with | 


his wife, two grown sons, a younger son and the petitioner, 


his nineteen-year-old half-brother. Petitioner was alone | 


in the apartinent at the time. He detached the hose and 
returned to his quarters. Very shortly thereafter, a 
masked man, whose general features were identified to 
resemble those of both petitioner and his two grown 
nephews, attacked the woman. She had heard no one 
descend the wooden steps that furnished the only means 
of entering the basement from above. 
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Petitioner and one of his grown nephews disappeared 
from the apartment house shortly after the crime was 
committed. The former was apprehended the following 
afternoon between two and two-thirty p. m. and‘ was 
taken, along with his older nephews, also suspects, to 
police headquarters. At least four officers questioned 
him there in the presence of other officers for thirty to 
forty-five minutes, beginning the examination by telling 
him, according to his testimony, that his brother had said 
that he was the assailant. Petitioner strenuously denied 
his guilt. He spent the rest of the afternoon at head- 
quarters, in the company of the other two suspects and 
his brother a good part of the time. About four p. m. 
the three suspects were asked to submit to “lie detector” 
tests, and they agreed. The officer in charge of the poly- 
graph machine was not located for almost two hours, 
during which time the suspects received food and drink. 
The nephews were then examined first. Questioning of 
petitioner began just after eight p.m. Only he and the 
polygraph operator were present in a small room, the 
door to which was closed. 

Following almost an hour and one-half of steady inter- 
rogation, he “first stated that he could have done this 
crime, or that he might have done it. He finally stated 
that he was responsible. . . .” (Testimony of polygraph 
operator, R. 70.) Not until ten p. m., after petitioner 
had repeated his confession to other officers, did the police 
attempt to reach a United States Commissioner for the 
purpose of arraignment. Failing in this, they obtained 
petitioner’s consent to examination by the deputy coroner, 
who noted no indicia of physical or psychological coercion. 
Petitioner was then confronted by the complaining wit- 
ness and “[p]ractically every man in the Sex Squad,” and 
in response to questioning by three officers, he repeated 
the confession. Between eleven-thirty p. m. and twelve- 
thirty a. m. he dictated the confession to a typist. The 
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next morning he was brought before a Commissioner. At 
the trial, which was delayed for a year because of doubt 
about petitioner’s capacity to understand the proceedings 
against him, the signed confession was introduced in 
evidence. 

The case calls for the proper application of Rule 5 (a) 
of the Federal Rules of Criminal Procedure, promulgated 
in 1946, 327 U.S. 821. That Rule provides: 


“(a) APPEARANCE BEFORE THE COMMISSIONER. 
An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest 
without a warrant shall take the arrested person 
without unnecessary delay before the nearest avail- 
able commissioner or before any other nearby officer 
empowered to commit persons charged with offenses 
against the laws of the United States. When a per- 
son arrested without a warrant is brought before a 
commissioner or other officer, a complaint shall be 
filed forthwith.” 


This provision has both statutory and judicial ante- 
cedents for guidance in applying it. The requirement 
that arraignment be “without unnecessary delay” is a 
compendious restatement, without substantive change, of 
several prior specific federal statutory provisions. (FE. g., 
20 Stat. 327, 341; 48 Stat. 1008; also 28 Stat. 416.) See 
Dession, The New Federal Rules of Criminal Procedure I, 
55 Yale L. J. 694, 707. Nearly all the States have 
similar enactments. 

In McNabb v. United States, 318 U.S. 332, 343-344, we 
spelled out the important reasons of policy behind this 
body of legislation: 


“The purpose of this impressively pervasive re- 
quirement of criminal procedure is plain. ... The 
awful instruments of the criminal law cannot be 
entrusted to a single functionary. The complicated 
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process of criminal justice is therefore divided into 
different parts, responsibility for which is separately 
vested in the various participants upon whom the 
criminal law relies for its vindication. Legislation 
such as this, requiring that the police must with rea- 
sonable promptness show legal cause for detaining 
arrested persons, constitutes an important safe- 
guard—not only in assuring protection for the in- 
nocent but also in securing conviction of the guilty 
by methods that commend themselves to a progres- 
sive and self-confident society. For this procedural 
requirement checks resort to those reprehensible 
practices known as the ‘third degree’ which, though 
universally rejected as indefensible, still find their 
way into use. It aims to avoid all the evil implica- 
tions of secret interrogation of persons accused of 
crime.” 


Since such unwarranted detention led to tempting 
utilization of intensive interrogation, easily gliding into 
the evils of “the third degree,” the Court held that police 
detention of defendants beyond the time when a com- 
mitting magistrate was readily accessible constituted 
“wilful disobedience of law.” In order adequately to en- 
force the congressional requirement of prompt arraign- 
ment, it was deemed necessary to render inadmissible 
incriminating statements elicited from defendants during 
a period of unlawful detention. 

In Upshaw v. United States, 335 U.S. 410, which came 
here after the Federal Rules of Criminal Procedure had 
been in operation, the Court made it clear that Rule 
0 (a)’s standard of “without unnecessary delay” implied 
no relaxation of the McNabb doctrine. 

The requirement of Rule 5 (a) is part of the procedure 
devised by Congress for safeguarding individual rights 
without hampering effective and intelligent law enforce- 
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ment. Provisions related to Rule 5 (a) contemplate a 
procedure that allows arresting officers little more leeway 
than the interval between arrest and the ordinary admin- 
istrative steps required to bring a suspect before the near- 
est available magistrate. Rule 4 (a) provides: “If it ap- 
pears from the complaint that there is probable cause 
to believe that an offense has been committed and that 
the defendant has committed it, a warrant for the arrest 
of the defendant shall issue... .”’ Rule 4 (b) requires 
that the warrant “shall command that the defendant be 
arrested and brought before the nearest available com- 
missioner.” And Rules 5 (b) and (c) reveal the function 
of the requirement of prompt arraignment: 


“(b) STATEMENT BY THE COMMISSIONER. The 
commissioner shall inform the defendant of the com- 
plaint against him, of his right to retain counsel and 
of his right to have a preliminary examination. He 
shall also inform the defendant that he is not required 
to make a statement and that any statement made 
by him may be used against him. The commissioner 
shall allow the defendant reasonable time and op- 
portunity to consult counsel and shall admit the 
defendant to bail as provided in these rules. 

“(c) PRELIMINARY EXAMINATION. The defend- 
ant shall not be called upon to plead. If the 
defendant waives preliminary examination, the com- 
missioner shall forthwith hold him to answer in the 
district court. If the defendant does not waive 
examination, the commissionef shall hear the evi- 
dence within a reasonable time. The defendant may 
cross-examine witnesses against him and may intro- 
duce evidence in his own behalf. If from the evi- 
dence it appears to the commissioner that there is 
probable cause to believe that an offense has been 
committed and that the defendant has committed it, 
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the commissioner shall forthwith hold him to answer 
in the district court; otherwise the commissioner 
shall discharge him. The commissioner shall admit 
the defendant to bail as provided in these rules.” 


The scheme for initiating a federal prosecution is 
plainly defined. The police may not arrest upon mere 
suspicion but only on “probable cause.” The next step 
in the proceeding is to arraign the arrested person before 
a judicial officer as quickly as possible so that he may be 
advised of his rights and so that the issue of probable 
cause may be promptly determined. The arrested _per- 
son may, of course, be “booked” by the police. But he is 
not to be taken to police headquarters in order to carry 
out a process of inquiry that lends itself, even if not so 
designed, to eliciting damaging statements to support the 
arrest and ultimately his guilt. 

The duty enjoined upon arresting officers to arraign 
“without unnecessary delay” indicates that the command 
does not call for mechanical or automatic obedience. 
Circumstances may justify a brief delay between arrest 
and arraignment, as for instance, where the story volun- 
teered by the accused is susceptible of quick verification 
through third parties. But the delay must not be of a 
nature to give opportunity for the extraction of a 
confession. 

The circumstances of this case preclude a holding that 
arraignment was “without unnecessary delay.” Peti- 
tioner was arrested in the early afternoon and was de- 
tained at headquarters within the vicinity of numerous 
committing magistrates. Even though the police had 
ample evidence from other sources than the petitioner 
for regarding the petitioner as the chief suspect, they 
first questioned him for approximately a half hour. 
When this inquiry of a nineteen-year-old lad of limited 
intelligence produced no confession, the police asked him 
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to submit to a lie-detector test. He was not told of his 
rights to counsel or to a preliminary examination before a 
magistrate, nor was he warned that he might’keep silent 
and “that any statement made by him may be used 
against him.” After four hours of further detention at 





headquarters, during which arraignment could easily have | 


been made in the same building in which the police head- 
quarters were housed, petitioner was examined by the 
lie-detector operator for another hour and a half before 
his story began to waver. Not until he had confessed, 
when any judicial caution had lost its purpose, did the 
police arraign him. 

We cannot sanction this extended delay, resulting in 
confession, without subordinating the general rule of 
prompt arraignment to the discretion of arresting officers 
in finding exceptional circumstances for its disregard. In 
every case where the police resort to interrogation of 
an arrested person and secure a confession, they may 
well claim, and quite sincerely, that they were merely 
trying to check on the information given by him. Against 
such a claim and the evil potentialities of the practice 
for which it is urged stands Rule 5 (a) asa barrier. Nor 
is there an escape from the constraint laid upon the 
police by that Rule in that two other suspects were 
involved for the same crime. Presumably, whomever 
the police arrest they must arrest on “probable cause.” 
It is not the function of the police to arrest, as it were, 
at large and to use an interrogating process at police 
headquarters in order to determine whom they should 
charge before a committing magistrate on “probable 
cause.” 

Reversed and remanded. 
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Gnited States Court of Appeals 


FOR THE 


DISTRICT OF COLUMBIA CIRCUIT 





No. 11,155 
‘ 
J OHN C. Pierce, APPELLANT 
Vv. 


Unirep States oF AMERICA, APPELLEE 





Appeal from the United States District Court for the 
District of Columbia 





Decided May 15, 1952 

Mr. Edward A. McCabe, with whom Mr. Donald O. Mont- 
gomery was on the brief, for appellant. 

Mr. Joseph F. Goetten, Assistant United States Attor- 
ney, with whom Messrs. Charles M. Irelan, United States 
Attorney, and Frank H. Strickler and Joseph M. Howard, 
Assistant United States Attorneys, were on the brief, for 
appellee. Mr. George Morris Fay, United States Attorney 
when the record was filed, also entered an appearance for 
appellee. 


Before Wixpur K. Miter, Proctor and Bazexon, Circuit 
Judges. 


Wrsvur K. Mizer, Circuit Judge: ‘The question here is 
whether the McNabb ruling" requires us to set aside appel- 





1 McNabb v. United States, 318 U. 8. 332 (1948). 











246 ADMISSION OF EVIDENCE 


lant’s conviction of robbery because his confession, made 
while he was in custody and before he was presented to a 
committing magistrate, was admitted in evidence against 
him. 

The facts are these: About 2:00 a.m. on February 1, 
1951, William F. Jordan was the sole attendant on duty at 
a gasoline filling station. The appellant and one Francis 
Taylor walked in and asked him to change a dime so they 
could buy peanuts and coca-cola. Having obtained the 
change and made the purchases, they started away and 
Jordan went in the rest room to wash his hands. When 
he emerged a few minutes later he was attacked by the two 
men, who had meanwhile returned to the scene. Pierce, 
whom he did not know but later identified as one of his 
assailants, held him while Taylor, whom he had known be- 
fore, beat him into insensibility. They then took from his 
pocket $92.65 belonging to his employer. When Jordan 
regained consciousness he managed to telephone the police, 
who removed him to a hospital. He told them Taylor was 
one of the robbers. 

Two police officers who had been assigned to the case 
were at Taylor’s house awaiting his return when Pierce ap- 
peared there at 11:30 p.m., February 1, the day of the rob- 
bery. They took him into custody, as they had learned he 
was a friend and associate of Taylor and suspected he had 
been his companion in the robbery. He was wearing a 
black overcoat from which a button was missing. After 
lodging Pierce in a cell at a precinct police station, the 
officers returned to Taylor’s home and maintained their 
vigil, without success, until about 4:00 o’clock in the morn- 
ing of February 2. 

At 10:00 a.m. that day the officers began to question 
Pierce at the precinct station. He first denied any knowl- 
edge of the robbery but made a complete confession when 
the officers told him they had found a button at the filling 
station in the pool of blood which had flowed from Jordan’s 
wounds, that it appeared to have come from his coat, and 
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that the coat and the button would be submitted to the 
F. B. I. laboratory for examination. 

One hour after the questioning began, at 11:00 o’clock, 
a stenographer typed the confession and Pierce signed it. 
About 1:30 p.m. on February 2 the officers took Pierce and 
Taylor (who by that time had been apprehended) to the 
hospital where Jordan identified both as the men who had 
attacked him. Pierce orally confessed to Jordan in the 
presence of Taylor and the officers and told him he was 
sorry for what he had done. The two men were taken be- 
fore the United States Commissioner later in the afternoon, 
probably about 4:00 o’clock, and the charge of robbery was 
registered against them. 

Taylor entered a plea of guilty and was sentenced. 
Pierce pleaded not guilty. At his trial evidence concern- 
ing the laboratory test showed the bloody button had come 
from Pierce’s overcoat, and Jordan identified him as the 
man who had held him while Taylor was striking him. 
His oral and written confessions, received in evidence over 
his objection, were not repudiated as he did not testify. 

Taylor, who was brought from prison for the purpose of 
testifving, exculpated the appellant, saying he had bor- 
rowed Pierce’s overcoat and was wearing it when he com- 
mitted the crime. He also said one of the police officers 
struck Pierce with a copy of the Washington telephone 
directory—an unwieldy weapon—during the interrogation 
on the morning of February 2. This statement was denied 
by the two policemen and by the young lady who typed 
the confession. The question whether the police had physi- 
cally mistreated Pierce was submitted to the jury under 
appropriate instructions. The verdict indicates the jury 
either disbelieved Taylor’s testimony concerning brutality 
or, believing it, disregarded the confession and based the 
finding of guilt upon other evidence. 

Pierce asks us to reverse his conviction on the ground 
that he should have been brought before a committing mag- 
istrate at 9:00 a.m., the opening of the business day on 
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February 2, following his arrest the night before at 11:30 
p.m., and that detention for two hours after 9:00 o’clock 
constituted unnecessary delay within the meaning of Rule 
D(a) of the Federal Rules of Criminal Procedure’ and un- 
der the McNabb ruling. He does not contend that deten- 
tion from 11:30 p.m., February 1, until 11:00 o’clock the 
next morning was coercion which caused his confession, 
He did not testify, and does not argue, that detention dur- 
ing that period amounted to psychological pressure which 
induced him to disclose his guilt. He merely says his de- 
tention was illegal because it was unnecessary, and his con- 
fession which followed it was therefore inadmissible. 

Assuming for the discussion the accuracy of the appel- 
lant’s premise that he was unlawfully detained, we ques- 
tion the validity of his conclusion that illegal detention, 
which did not induce him to disclose his guilt, made his 
confession inadmissible. The McNabb case, cited by the 
appellant, does not support his proposition; for there the 
confessions were expressly held to be the fruit of unlawful 
detention aggravated by other ill treatment. We have 
found no authority tending to support Pierce’s contention 
except the Upshaw opinion’s® restatement of the McNabb 
ruling 


‘¢. . that a confession is inadmissible if made dur- 
ing illegal detention due to failure promptly to carry 
a prisoner before a committing magistrate, whether 
or not the ‘confession is the result of torture, physical 
or psychological. . ..’”’ 





2 Rule 5(a) is in part as follows: 


‘*(a) Appearance before the Commissioner. An officer mak- 
ing an arrest under a warrant issued upon a complaint or 
any person making an arrest without a warrant shall take 
the arrested person without unnecessary delay before the 
nearest available commissioner or before any other nearby 
officer empowered to commit persons charged with offenses 
against the laws of the United States... .’’ 


8 Upshaw v. United States, 335 U.S. 410, 413 (1948). 
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This language, considered literally and alone, seems to 
be a holding that a confession made by one in custody who 
has not been taken before a magistrate is inadmissible for 
that reason only, even though the disclosure was not in- 
duced by the detention nor by any other form of coercion. 
We understood it as having that effect when we wrote our 
opinion in the Garner* case soon after Upshaw v. Umited 
States was handed down. Further study of the Upshaw 
opinion causes us to conclude that the Court did not intend 
to enlarge and extend the original McNabb ruling. Its re- 
statement of the rule should be read, we think, in the light 
of the facts of the McNabb case, as the Upshaw opinion 
twice refers to the factual situation from which the McNabb 
confessions sprang. At 335 U.S. 411 it is said: 





4 Garner v. United States, 84 U. S. App. D. C. 361, 363-4, 174 
F. (2d) 499, 501-2, cert. denied 337 U. S. 945 (1949), where we 
said : 


‘ 


‘...In view of that holding, we must consider it to be a 
settled principle that, when arresting officers unnecessarily 
delay taking a prisoner befcre a committing magistrate, any 
confession made to them during that delay is inadmissible; 
and that this is true even though the confession was not in- 
duced by the illegal detention nor by any form of coercion, 
but was voluntarily given.’’ 


In like manner the Court of Appeals for the Second Cireuit, in 
Walker v. United States, 176 F. (2d) 564, 567 (1949), read the 
Supreme Court’s Upshaw opinion 


ec 


. as holding that, although admissions may be in fact 
‘voluntary,’ they are nevertheless incompetent, if they are 
obtained after the time has expired within which the aceused 
should be arraigned, as provided by Rule 5(a) of the Federal 


Criminal Rules of Procedure, 18 U.S. C. A.’’ 


Thus the Second Cireuit and this court understood the Supreme 
Court’s Upshaw holding as extending the original McNabb 
ruling to cases where the confession was not induced by illegal 
detention. We have come to believe, for the reasons stated in the 
text above, that these interpretations of the Upshaw restatement 
are incorrect. 
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‘|. . In the McNabb case we held that confessions 
had been improperly admitted where they were the 
plaim result of holding and interrogating prisoners 
without carrying them ‘forthwith’ before a committing 
magistrate as the law commands’’ (Emphasis sup- 
plied) 


and again at page 413: 

ri The McNabb confessions were thus held inad- 
missible because the McNabbs were questioned while 
held in ‘plain disregard of the duty enjoined by Con- 
gress upon federal law officers’ promptly to take them 
before a judicial officer. In the McNabb case there 
were confessions ‘induced by illegal detention .. ..’?” 
(Emphasis supplied. ) 


This emphasis upon the fact that the McNabb confessions 
were produced by illegal deicntion leads us to believe that 
the Court intended its restatement of the McNabb ruling to 
be limited to situations of that sort. 

Moreover, the Court disregarded the period of Upshaw’s 
detention subsequent to confession and prior to present- 
ment before a magistrate, and said his illegal detention 
prior to confession rendered his disclosures inadmissible, 


thus adhering to a similar holding in United States v. Mit- | 


chell, 322 U.S. 65 (1944). Although Upshaw did not claim 
his detention coerced him into confessing, and the opinion 
did not expressly attribute that effect to it, the Supreme 
Court may have regarded Upshaw’s detention, coupled 
with intermittent questioning, from the time of his arrest 
at 2:00 a.m. on Friday until the time of his confession 
shortly after 9:00 a.m. on Saturday, a period of 31 hours, 
as coercive on its face. We think it probable that the Court 
did so regard it, for otherwise the Upshaw confession was 
invalidated on the sole ground that it was made while the 
accused was being unlawfully detained, although the con- 
fession was not the product of the unlawful detention but 
was voluntarily given. This would have been to exclude 
the confession ‘‘only as a punitive measure against un- 
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related wrongdoing by the police,’’ which the Court said in 
the Mitchell opinion is ‘‘an indirect mode of disciplining 
misconduct’’ which should not be used. Nothing in the 
Upshaw case indicates an intention to modify that expres- 
sion in the Mitchell opinion. 

With the restatement of the McNabb ruling construed in 
connection with the McNabb facts, it is our view that Up- 
shaw v. United States does not overturn the principle there- 
tofore established: that illegal detention before present- 
ment to a committing magistrate, standing alone and with- 
out more, does not invalidate a confession made during its 
continuance, wnless the detention produced the disclosure. 
In United States v. Mitchell, supra, the Supreme Court 
noted that Mitchell’s disclosures ‘‘were not elicited through 
illegality’’ and said their admission in evidence ‘‘ therefore, 
would not be use by the Government of the fruits of wrong- 
doing by its officers.’’® Former Chief Justice Groner of 
this court said in Boone v. United States, 82 U. S. App. 
D. C. 359, 360, 164 F. (2d) 102, 103 (1947): 


‘¢ | ..In the Mitchell case the Supreme Court said, 
as it had said in the McNabb case, that inexcusable de- 
tention for the purpose of extracting evidence from the 
accused is both wrong and unlawful, but pointed out 
that while this is true, detention, standing alone, does 
not affect the admissibility of the confession except in 
a case in which it appears that the disclosure is in- 
duced by it. In short, that unlawful detention, without 





5The Court said, 322 U. S. at page 70: 


‘* . . But, in any event, the illegality of Mitchell’s deten- 
-tion does not retroactively change the circumstances under 
which he made the disclosures. These, we have seen, were 
not elicited through illegality. Their admission, therefore, 
would not be use by the Government of the fruits of wrong- 
doing by its officers. Being relevant, they could be excluded 
only as a punitive measure against unrelated wrongdoing by 
the police. Our duty in shaping rules of evidence relates to 
the propriety of admitting evidence. This power is not to be 
used as an indirect mode of disciplining misconduct.”’ 
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more, does not require rejection of a confession other. 
wise admissible. And that is this case.’’ 


For the reasons given we reject Pierce’s contention that 
his illegal detention—if it was illegal—invalidated his con- 
fession even if it did not produce it. The question then 
becomes (still assuming for the discussion, without decid- 
ing, that he was unlawfully detained) whether his illegal 
detention, and his interrogation during a part of the last 
hour of it, must be presumed to have been coercion which 
caused him to confess. 

It was not necessary, as appellant concedes, to take him 
to a magistrate at 11:30 p.m. or later during the night, 
Leviton v. United States, 193 F. (2d) 848 (2nd Cir. 1951); 
Garner v. United States, 84 U. S. App. D. C. 361, 364, 174 


F. (2d) 499, 502 (1949). The period of detention before | 


confession during which Pierce might have been presented 
to the Commissioner, and of which he complains, was there- 
fore the two hours between 9:00 and 11:00 am. As we 
have noted, there was no proof and there is no contention 
that this detention caused him to confess. We do not think 
a reasonable mind could, without proof, regard that short 
period—nor indeed the whole period from 11:30 p.m. and 
11:00 a.m.—as so coercive in effect as to wring Pierce’s 
confession from him. 


But, should Pierce’s detention be thought to have been | 
so oppressive as to induce his confession, the disclosure | 


was not inadmissible unless the detention which preceded 
it was illegal. If he was being lawfully held, his confession 
being otherwise admissible was properly received in evi- 
dence. United States v. Carignan, 342 U.S. 36 (1951). 
Pierce had the burden of showing he was illegally detained; 
that is, of showing that the delay in presenting him to a 
magistrate was unreasonable. Leviton v. United States, 
193 F. (2d) at page 854; Walker v. United States, 176 F. 
(2d) 564, 567. He made no effort whatever to prove 
unreasonableness of delay, but apparently depended en- 
tirely on the theory that, as the business day began at 9:00 
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o’clock and presumably the Commissioner was available at 
that time, any delay after 9:00 o’clock was unreasonable. 

We do not agree. In simple justice to Pierce, the officers 
should have checked their information, as they did in part 
at least, before formally charging him before a magistrate. 
While the bloody button which apparently came from his 
coat, and his known intimate association with Taylor, gave 
ground for strong suspicion of his guilt, the laboratory 
test might have shown that the button was not from his 
coat and, instead of identifying him as one of his attackers, 
Jordan might have definitely said he was not one of the 
two men who robbed him. Even after the confession the 
officers took the precaution to see whether Jordan would 
identify Pierce before they took him to the Commissioner, 
and the laboratory test was made later. It is our view that 
Pierce’s detention until 11:00 a.m. cannot be said to be un- 
reasonable. We agree with the reasoning of the Ninth Cir- 
euit’s able opinion in Haines v. United States, 188 F. (2d) 
546 (1951), and particularly with Judge Bone’s statement 
at page 551 that the timing of a confession should not be 
regarded as of more importance to the law than either its 
truth or its voluntary character. 

We hold that Pierce must pay the penalty for his crime. 


Affirmed. 


Bazeton, Circuit Judge, concurring in the result: The 
record indicates that the committing magistrate was not 
available until 10:00 a.m.’ on the morning following the 
accused’s arrest. That was also the time? at which the 


1J. A., p. 45. Although appellant contends he should have been 
taken before a committing magistrate at 9:00 a.m., there is no 
showing that as a practical matter other committing magistrates 
were available before 10:00 a.m., at which time the regular office 
hours of committing magistrates in the District of Columbia begin. 
See discussion in United States v. Leviton, 193 F. 2d 848, 854 (2d 
Cir. 1951), and eases cited therein. 


23. A., p. 40. 
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police officers started to question the accused. He imme. 
diately denied knowledge of the crime, whereupon he was 
shown the telltale overcoat button and told that it would 
be submitted to the Federal Bureau of Investigation for 
analysis. It was at that point that he confessed, although 
the statement of confession was not reduced to writing un- 
til 11:00 a.m.* Under these circumstances, I do not think | 
the confession was made either during or because of ‘‘un- 
necessary delay’’ in taking the accused before a commit- 
ting magistrate within the meaning of Rule 5(a) of the 
Federal Rules of Criminal Procedure. Cf. United States 
v. Mitchell, 322 U.S. 65 (1944); Haines v. United States, 
188 F.2d 546 (9th Cir. 1951), cert. denied 342 U.S. 888 | 
(1951); United States v. Leviton, 193 F.2d 848 (2d Cir, 

1951). 
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Before WitpuR K. Minter, Proctor and Baze.on, Cir- 
cuit Judges. 


Witspur K. Miuuer, Circuit Judge: A jury in the United 
States District Court for the District of Columbia found 
Albert Allen and Frank Proctor guilty of killing another 
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while perpetrating a robbery, which is murder in the first 
degree. We are concerned only with Albert Allen, who 
appeals from the death sentence imposed upon him. 

The murdered man was George Schomber, known to his 
fellow employees at the Uline Ice Company as ‘‘Oatmeal.” 
At 5:30 p.m. on Saturday, December 30, 1950, the superin- 
tendent sent Schomber on his last trip of the day as the 
driver of a special delivery truck. Less than an hour later 


he was found in the Uline garage, slumped behind the | 


steering wheel of his truck. He was bleeding profusely 


from a wound between the eyes, and from his nose, ears | 


and mouth. Blood was on his clothes, his face and hands, 
He died in a hospital at 1:20 a.m. the following morning, 
Sunday, December 31, 1950. Although Schomber had 
cashed his pay check for $53.61, which he had received at 
noon, and had collected more than $70.00 from customers, 
the police found on his person only an empty pay envelope, 
a delivery book and a few cents in change. 

The appellant, Albert Allen, was employed by the Uline 
Ice Company as a truck driver and ice cube cutter. He 
finished work at noon on Saturday, December 30, 1950, and 
at about 5:30 p.m. was at thé corner of 9th and O Streets, 
N. W., with Frank Proctor, his friend and later his co- 
defendant. They went in a cab to a delicatessen across the 
street from the Uline garage and then fell in company with 
George Boddie, another Uline employee. At a nearby 
liquor store Boddie bought whiskey, which the three con- 
sumed in an alley. 


Soon after, Allen and Proctor entered the garage and | 


awaited the return of Oatmeal, who, as a C.O.D. driver, 
would be apt to have money on his person. They prepared 
for him by breaking the handle of a push broom, thus ob- 
taining an adequate weapon. When Oatmeal came in, 
probably about 6:00 p.m., the club was used with fatal 
effect. Taking the victim’s wallet, they left the scene, 


1 Section 22-2401, D. C. Cope (1940). 
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divided the money, and threw the wallet in a sewer at 3rd 
and M Streets, N. E., from which it was later recovered 
by the police. 

Sunday morning, December 31, 1950, Allen went to work 
at the usual time and soon learned that Oatmeal was dead. 
He saw two police officers in conversation with his fore- 
man, and was later told by the latter the management had 
been instructed to notify the police of any employees who 
were absent from work. 

On Monday, January 1, 1951, Allen again went to work 
as usual. About 11:00 a.m. he drove his truck to 9th and 
0 Streets, where he had a talk with Proctor and told him 
of Oatmeal’s death. They had a second conversation at 
the same corner that same evening after Allen had finished 
work.2 Alarmed because Proctor, who struck the fatal 


2 Allen’s version of these conversations, which he gave from the 
witness stand, follows: 


‘*Q. Did you have any conversation with him at that time 
about this matter? A. No, I didn’t. He asked me what hap- 


pened over there. I told him somebody was killed and robbed. 
He say, ‘Yes, did they question you about it?’ I say, ‘No, 
they ain’t questioned me about it.’ I went to make a couple 
of deliveries and I came back to the corner. 

**Q. Oh, you were working at the time? A. Oh, yes, I was 
working. 

‘*Q. I see. You went and made a few deliveries? A. That 
is right. 

**Q. And you say you came back to Ninth and O Street? 
A. And I came back to Ninth and O. 

‘*Q. Was Proctor there when you got back? A. He was. 

‘*Q. Did you have a further conversation with him about 
this same matter? A. Then he asked me again, ‘Have they 
questioned you?’ And I say, ‘Yes, man, they have ques- 
tioned me.’ 


* * * * * 
‘*Q. Had they questioned you? A. No, they didn’t. 
* * * * % 


**Q. Did you have a conversation with him when you re- 
turned to Ninth and O after you had made some deliveries 
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blows, was not disposed to suffer the consequences alone, 
Allen decided to protect himself by talking to the police 
and throwing all the blame on his friend. To that end he 





with respect to the Uline Company? A. I did. ... He told 
me he wanted me to help him rob Henry Jackson... . I told 
him he was crazy, and then he went on to tell me how smooth 
this job was going on. 

‘*Q. Are you giving us, now, the exact words that he used, 
or did he clarify that by some other statement that you haven't 
told us? A. No, he says there weren’t no danger. I said, 
“You must be crazy.’ He said, ‘What you mean,’ he says, 
‘You can get by with it, you know lightning don’t strike twice 
in the same place.’ 

**Q. What, if anything, did you say to him? A. I say, 
‘I know it ain’t going to strike in the same place by me.’ 

**Q. What else was said between you two at that time? A. 
Then he went on to tell me that he did this. 

**Q. What did he tell you that he did? A. Told me he 
robbed this man. 

‘*Q. What man are you speaking of? A. George Schomber, 
Oatmeal, as I call him. 

‘*Q. Did anything precede his telling you that? A. Well, 
I didn’t pay him too much mind. I thought he might have 
gotten it out of the paper, or something. I went on with my 
route. I didn’t talk with him no longer until that night. 

























* 


**Q. All right. Tell us what he said to you, and what you 
said to him. A. He asked me what did I think about the job. 
I said, ‘What job?’ He said, ‘The one I was telling you I 
want you to do for me.’ I said, ‘You don’t want me to do 
anything for you.’ Then he told me he did, and quite a few 
questions that I heard the officers around there that Sunday 
morning, that they didn’t understand. 

**Q. Did he say anything to you that Monday morning 
about Mr. Schomber? A. He told me he robbed a guy. He 
didn’t call no names. 

‘*Q. Then he talked to you also at that time about another 
man? A. That is right. 

**Q. All right. Was there any further conversation? A. 
Not until I got off from work. 











* * * 
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deliberately stayed away from work the next morning— 
Tuesday, January 2—in the hope the police would come 
to his house to interrogate him, as his foreman had told 


‘*Q. Was Mr. Schomber discussed in that conversation? A. 
He was. 

**Q. Will you tell us what occurred at that time? A. I 
asked him about it, and he insisted that he was the man that 
did it. And I asked him what did he hit the man with. He 
told me a stick. I say, ‘You sure you hit the man with a stick, 
or an iron?’ He say, ‘A stick.’ I say, ‘Where did you get 
the stick from?’ He told me he got it out of the back of the 

Jline garage. 

**T said, ‘How did you hit the man, man?’ He said he hit 
him one time. I said the man had been hit more than one 
time. He said he hit the man a couple of times and he kicked 
him a couple of times. I said, ‘It took all that to get a pocket- 
book out of the man’s pocket?’ He said he kicked him a 
couple of times after he got the pocketbook, then he kicked 
him twice. 

‘*Q. Is that all you recall about the conversation concern- 
ing Schomber? A. I asked him how did he go about it? He 


told me he went around to the back way, and he couldn’t get 
in the back way. I said, ‘Why did you go around to the back 
way? How did you know to go there?’ He told me he fol- 
lowed a coupe car in there. He said, ‘I went in there behind 
the car, and after I couldn’t get in the back, I come out be- 
tween the alley of the filling station, and the building, and 
come around and went to the front.’ I say, ‘Yes.’ I left him. 


**Q. Now, on Monday night, after you say Proctor related 
to you the details of this, did he say anything to you about 
what would happen if you told anybody about it? A. He did 
tell me that. 

‘*Q. Was that on Monday night? A. That was on Monday 
night. 

“*Q. All right. Tell us what that conversation was. A. He 
told me, he says, ‘If you say—TI ain’t worried about you tell- 
ing anybody nothing about I told you this.’ I asked him why. 
I said, ‘Why you so sure I ain’t going to tell nobody?’ He 
said, ‘You was on the corner with me.’ I say, ‘Yes.’ He says, 
‘I see you knew the boys you drank with, but they don’t know 
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him they would do. He waited until 9:30 a.m., but the off. 
cers did not come. Then he went to 9th and O Streets, had 
another talk. with Proctor,’ and proceeded to the Uline 
plant, where he arrived a few minutes after 10:00 am, 
Several police officers were there systematically interview. 
ing the Uline employees, a task they had begun on Monday 
afternoon. 





me.’ I said, ‘I guess you are right.’ I said, ‘You don’t worry 
about me saying nothing to nobody about it, but just the same, 
if I have to testify about it, I am going to tell about it.’ | 
said, ‘If they ask me who was on the corner with me, I am 


going to tell them it was Proctor and me.’ And he said, ‘Yon | 


are going to jail if I go.’ I say, ‘All right, we go, but I ain’t 
going to tell no lies, if they ask me about it.’ 

**Q. That was all of Monday’s conversation? A. That was 
Monday’s conversation.’’ 


3’ This is Allen’s version of the Tuesday morning conversation; 


**Q. What did you say to him and what did he say to you? 
A. I asked Proctor where did he put the pocketbook, and 
what was in the pocketbook. He asked me why I wanted to 
know that. I said, ‘You say you are going to take me to jail. 
I should know something.’ He said, ‘You intend to tell it?’ 
I said, ‘No, I ain’t going to tell it. I just want to know it in 
case something does happen.’ He described to me where he 
put it, at Ninth and M Streets. I told him, I says, ‘There are 
four corners on Ninth and M.’ He says, ‘I put it right straight 
across from M Street, from the corner I was on, which would 
be on the corner across over in front of the liquor store.’ 

**Q. Did he tell you with respect to the pocketbook what it 
had in it? A. Yes. 

**Q. What did he say it had in it? A. I stated to him, 
‘Man, you ain’t robbed nobody.’ He went on and told me 
what was in it, and I knowed the picture of this man that I 
knew he had in his pocketbook. 

**Q. Did he tell you at any time how much money he had 
gotten out of the pocketbook, if any? A. He told me it was 
$43.75. 

**Q. Is that the total amount he said he got from Schomber, 
or was that just in the pocketbook, if you know? A. That is 
what he said he got. I don’t know—.’’ 
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Although he had not been called, Allen awaited his turn 
and was admitted about noon. He told several untruths 
as to his whereabouts Saturday night and, as he put it, 
“T told him some things I had done that I hadn’t done, 
and I didn’t have enough time to do them.’’ Apparently 
he was not quite ready to accuse Proctor. Later, probably 
about 3:00 p.m., Allen went to headquarters with two off- 
cers, making two stops on the way to pick up the shoes and 
clothing he had worn the previous Saturday. In a test 
made in his presence, a police chemist found bloodstains 
on his coat. Allen explained by saying his girl friend 
struck him and caused his nose to bleed. At 4:00 p.m. 
Allen told Sergeant Furr he was in the Uline garage Sat- 
urday evening, saw the assault on Oatmeal, and could lead 
him to the guilty man. They drove to 9th and O Streets 
where he pointed out Proctor, who was immediately taken 
to headquarters. 

Beginning at about 7:30 p.m. Allen made a full and de- 
tailed confession. When it had been reduced to writing 
and read back to him, he indicated one correction, which 
was made by the typist and initialed by him, after which 
he signed the document. Later he repeated his confession 
to certain Uline employees who had been called. We re- 
produce here a small portion of the written confession, 
which is enough to show in broad outline how he said the 
crime was committed: 


‘‘T have been knowing Frank Proctor for about a 
year by seeing him on the corner of 9th & O Streets, 
N. W. and drinking together. On the Saturday before 
last, that was on December 23rd, I met Frank at 9th 
& 0 Sts., N. W., and he asked me did I know where he 
could get some money and I told him yes and I gave 
him the address of the Uline Ice Company. I told him 
to come over about 5:30 P. M. and I would be there, 
but he didn’t come over. I saw him several times after 
that but he didn’t say anything about it. 

‘‘Then on Saturday, December 30th, I saw him again 
on the corner of 9th & O Sts., N. W. about 5:00 P. M. 
and he wanted to know if the job was still good. I told 








262 ADMISSION OF EVIDENCE 


him yes. We walked on down 9th Street to 9th & N. 
We went in the whiskey store and bought a half pint. 
We came out and caught a cab. We goes over to 3rd 
& L, N.E. We gets out of the cab and walks up to 
3rd & M and then we came back to 3rd & L. On the 
way back we saw George Schomber, who we call ‘Oat- 
meal’ loading a truck. I told Frank there was Oat- 
meal loading a truck now. 

‘*We walks on in front of the garage and Dorsey 
and Holmes was going in the garage in their trucks. 
George Boddie he jumped off of Holmes’ truck and 
yelled for me to wait. I waited for Boddie and he 
comes on down the street. We goes to the whiskey 
store at 3rd & K. George Boddie buys a half pint and 
we goes in the alley and drink it. ... 

‘*Then we saw Ben, who is the janitor at Ulines, pull 
into the garage with the Coupe. Then Ben left out of 
the garage and went into the office, and then me and 
Frank went into the garage through the small door. 
We went back there in the back on the left hand side, 
where the trash barrels are kept, and Frank picks up 
a broom that was sitting beside the trash cans. It was 
a push boom with wooden handle. Frank picks up the 
broom and takes the handle out of it and tells me to 
stand up on the handle and break it in two. He held 
the handle and I stepped on it and broke it. Then: he 
lays the handle down and says ‘It’s too light.’ Then 
he picks up the broom and holds it until Oatmeal 
comes in. 

‘‘Oatmeal pulls up to the gate and raised the gate 
on the garage and he came in with his truck. He parks 
his truck and gets out with a newspaper and a lunch 
box in his hand. Frank walks around behind him and 
hit him over the head twice. Then he drug him around 
the right hand side of his truck, looks in his pocket 
and gets his billfold and kicks him in the face twice. 
Then I let the door down and we went out.”’ 





Proctor also confessed soon after arriving at headquar- 
ters. Both were then taken to the Uline garage where they 
re-enacted the crime in the presence of police and other 
witnesses. There was some dispute between them as to 
whether Allen had struck Oatmeal. On Wednesday, Jan- 
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uary 3, after a hearing, the coroner held Allen to await 
grand jury action. This was equivalent to a hearing be- 
fore a committing magistrate. The next day, Allen con- 
fessed again, according to the Superintendent of Classifi- 
eation at the District Jail, who testified that in a conversa- 
tion on Thursday, January 4, Albert Allen told him Frank 
Proctor had asked him about a week before the murder 
where he could get some money, and that he told Proctor 
that Oatmeal was the only C.O.D. driver at Uline’s; that 
on Saturday, December 30, he and Proctor went to the 
garage and, when Oatmeal came in, Proctor hit him twice 
with a push broom handle, took his money, and kicked him 
twice on the head. 

Testifying in his own behalf, Allen did not categorically 
deny that he had planned the crime, that he was present 
in the garage aiding in the assault and robbery, and that 
he and Proctor divided the money. He was content to say 
what he had told the police was untrue. He did not deny 
making the admission to the jail official on Wednesday 
January 4. 

This is an unusual confession case in that the appellant 
did not testify that his confession was elicited by physical 
or psychological torture or by any sort of pressure. Nor 
did he testify that he was caused to admit his guilt by the 
fact that he was in the presence of the police or was. being 
detained by them. To the contrary, he said from the wit- 
ness stand the officers treated him ‘‘fine’’ and ‘‘with great 
respect.’’ He insisted many times that he was not mis- 
treated in any way during the interviews with the police,® 


*Section 11-1205, D. C. Cope (1940); Neely v. United States, 
79 U. S. App. D. C. 177, 144 F. (2d) 519, cert. denied, 323 U. S. 754 
(1944). 


>The following is typical of several statements to the same ef- 
fect : 


‘*Mr. Miller [Allen’s counsel]: May it please Your Honor, 
we have contended from the beginning and now contend that 
he didn’t threaten him and didn’t abuse him. 
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that he voluntarily went to them in the first place, and then 
went with them to headquarters and voluntarily gave them 
information. He ‘‘decided’’ to point out Proctor as the 
murderer. 

Allen asks us to reverse his conviction on the theory that 
his confession was inadmissible because it came after he 
had been illegally detained by the police from noon until 
7:30 p.m. without being taken before a committing magis- 
trate. He did not state from the witness stand, nor does 
he now assert, that his admissions were induced by the 
fact he was in custody. He simply says that under the 
McNabb ruling* a confession is inadmissible if made dur. 
ing unnecessary delay in taking the prisoner before a com- 
mitting official, and that this is true regardless of whether 
the prisoner’s detention had the psychological effect of 
causing him to confess. 

For the reasons stated in Pierce v. United States, de- 
cided by this court May 15, 1952, we think the McNabb rule, 
as amplified in Upshaw v. United States, 335 U.S. 410 
(1948), and other decisions, is that illegal detention before 
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*“‘The Court: All right. 

‘‘By Mr. Bacon [government counsel]: Q. Did any other 
officer make any threats to you, or promises? A. No. 

‘*Q. Or intimidate you in any way? A. No. One of them | 
told me that if I knew anything about it I must tell because 
I would have a chance to explain my innocence. 

‘*Q. And does that cover the period from 12 o’clock, wherf 
they first talked to you, until you went up to 9th and O, that 
no one intimidated you? A. That’s right; no one did. 

‘‘The Court: Did anyone at any time, any police officer, 
intimidate you or threaten you or strike you? 

‘“‘The Witness: No, sir, they did not. 

‘““The Court: At no time. 

‘‘The Witness: At no time at all. 

‘“‘By Mr. Bacon: Q. Was there any pressure exerted on 
you at any time? A. No pressure. 

“*Q. Of any kind? A. Not of any kind.’’ 


6 McNabb v. United States, 318 U.S. 332 (1943). 
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presentment to a committing magistrate, standing alone 
and without more, does not invalidate a confession made 
during its continuance, unless the detention produced the 
disclosure. So we eannot accept Allen’s contention that 
his illegal detention—if it was illegal—invalidated his con- 
fession regardless of whether it produced it. The question 
then becomes (assuming for the discussion, without de- 
eiding, that he was unlawfully detained) whether his illegal 
detention must be presumed to have been coercion which 
caused him to confess, even though he did not attribute to 
it that coercive effect. 

There may be circumstances in which the court shouid, 
without proof, conclude a prisoner’s confession was the 
fruit of unlawful detention and therefore should not be 
received in evidence. But the presumption that the pris- 
oner’s detention elicited the confession should not be in- 
dulged when, as in this case, the defendant’s testimony de- 
scribes a quite different motive which caused him to tell 
his story to the police. Allen’s account of his three con- 
versations with Proctor on Monday and Tuesday shows 
his reason for confessing: he was attempting to forestall 
an accusation by Proctor that he had committed murder. 
That such was his purpose, formed after the first two con- 
versations with Proctor on Monday, is demonstrated, not 
only by the substance of those conversations, but also by 
his behavior on Tuesday morning when he absented him- 
self from work to invite questioning by the police; and 
when, after a third and final conversation with Proctor, 
he went immediately and uninvited to the Uline office to 
talk about the crime. 

It is therefore our view, not only that Allen disclaimed 
unlawful detention or any other sort of pressure as the 
motivation of his confession, but also that he stated the 
real motive which prompted it,—a motive unrelated to the 
fact that he was in custody. Consequently, we think the 
confession, which was not otherwise attacked, was admis- 
sible. 
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Another ground for reversal relied on by the appellant 
is the denial of his motion for a severance. On the second 
day of the trial, although before any evidence had been 
introduced, both defendants asked a severance on the 
ground that their defenses were inconsistent, without 
pointing out to the court where the inconsistency lay. ‘‘It 
is the general rule that persons jointly indicted should be 
tried together, and granting separate trials is a matter of 
diseretion.’’ Hall v. United States, 83 U.S. App. D. C. 166, 
168, 168 F'. (2d) 161, 163, cert. denied, 334 U. S. 853 (1948), 


In Dauer v. Umited States, 189 F. (2d) 3438, 344 (10th Cir, : 


1951), cert. denied, 342 U. S. 898, it was said: 


. The mere fact that there is hostility between 
ashiaiitn or that one may try to save himself at the 
expense of another is in itself alone not sufficient 
grounds to require separate trials. It is only when 
the situation is such that the exercise of common sense 
and sound judicial judgment should lead one to con- 
clude that one defendant cannot have a fair trial, as 
that term is understood in law, that a severance should 
be granted.”’ 


The District Court did not abuse its discretion in refusing 
to grant a severance. Nor was discretion abused in deny- 
ing Allen’s motion for a new trial. 


The appellant also says the court erred in permitting | 


the District Jail official to testify concerning Allen’s ad- 


mission of guilt made to him on January 4. This was | 


plainly competent. 

We have considered carefully each point advanced by 
the appellant and in addition we have studied the entire 
record to see if prejudicial error occurred which was not 
pointed out by the appellant. We found none. The dis- 
trict judge conducted the trial in a most painstaking way 
and exhibited throughout a meticulous concern for the 
rights of appellant. 


Affirmed. 
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BazeLon, Circuit Judge, concurring specially: Under the 
circumstances of this case, I do not think it can be said that 
there was ‘‘unnecessary delay’’ in taking the accused be- 
fore a committing magistrate within the meaning of Rule 
5(a) of the Federal Rules of Criminal Procedure. Cf. con- 
curring opinion, Pierce v. Umted States, — U.S. App. D. C. 
—, — F.2d — (1952); Umted States v. Mitchell, 322 U.S. 
65 (1944) ; United States v. Leviton, 193 F. 2d 848 (2d Cir. 
1951); Haines v. Umited States, 188 F.2d 546 (9th Cir. 
1951), cert. denied, 342 U.S. 888 (1951). Hence, I do not 
join in a consideration of the court’s ruling ‘‘ * * * that 
illegal detention before presentment to a committing mag- 
istrate, standing alone and without more, does not invali- 
date a confession made during its continuance, unless the 
detention produced the disclosure.’’? In all other respects 
I concur in the court’s opinion. 





1 Majority opinion, pp. 10-11. 
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— United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12675 
Cuarence E. Watson, Jp, APPELLANT, 


Vv. 


UNI oF AMERICA, APPELLEE. 


appeal from the United States District Court 
for the District of Columbia 


Deci M 1956 


Mr. Jerome Powell (appointed by this Court) for ap. 
pellant. 


Mr. Lewis Carroll, Assistant United States Attorney, 
with whom Messrs. Leo A. Rover, United States Attor- 
ney at the time record was filed, and Frederick G. Smith- 
son, Assistant United States Attorney, were on the brief, 
for appellee. 


Before Pretrryman, DanaHer and Bastian, Circuit 
Judges. 


Danaue_ER, Circuit Judge: On April 22, 1955, appellant, 
after a second trial, was sentenced to death by electrocu- 
tion. He had been convicted on four counts of an in- 
dictment, the first count of which charged that on July 
5, 1953, appellant “purposely and with deliberate and 
premeditated malice murdered Alyce O. Taggart by 
means of striking her about the head and body with a 
blunt instrument.” The second count charged commis- 
sion of the murder “purposely” while in the perpetration 
of a housebreaking; the third count charged the same 
murder “while attempting to perpetrate a rape.” The 
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fourth count specifically charged commission of the house- 
preaking which was included under count 2. The jury 
disagreed at the first trial. 

Appellant at the time of the alleged offenses was a 
19-year-old colored boy, employed as a handyman in a 
shoe shop at the Pentagon building. Miss Taggart had 
been beaten to death during the early morning hours of 
July 5, 1953. A duckpin found near the body was as- 
sumed to have been the weapon used in the commission 
of the murder. There was evidence that on the evening 
of July 4, 1953, there had been on a desk in the decedent’s 
room some money and church envelopes which were miss- 
ing the following day. There was no other evidence of 
theft, in fact the Government conceded at the trial that 
a wrist watch on the wrist of the deceased woman had 
not been disturbed. According to admissions by the ac- 
eused, he had entered the victim’s room via a door from 
the Scotts Hotel hallway, but had made his escape 
through a window after removing a screen. Despite an 
exhaustive search, and notwithstanding the bloody condi- 
tion of the corpse, the only fingerprints police could find 
were bloody fingerprints on a book beneath the body of 
the victim. They were not the fingerprints of the ap- 
pellant and they were never identified. Pursuant to un- 
disclosed information, Chief of Detectives Scott and 
three other police officers went to appellant’s apartment 
on July 17, 1953. When appellant returned from work 
at 6:40 P.M., he was arrested, taken to headquarters 
about 7 P.M. and was fingerprinted. Commencing about 
8 P.M. and for some 45 minutes, appellant was interro- 
gated by police. Questioned again, commencing about 11 
P.M., appellant was produced at a police “line-up” some 
time before midnight. Intermittent questioning was re- 
sumed about 12:30 A.M. Appellant was put through a 
lie detector test which was-concluded about 3 A.M. Up 
to about 3:15 A.M. on the morning of July 18th, appel- 
lant denied any connection with the crimes here in ques- 
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tion but shortly thereafter admitted his guilt. He then 
made a full oral confession which was completed about 
4 A.M., according to the testimony. Thereupon appel- 
lant was taken to the office of the Homicide Squad where 
he slept in a swivel chair until 7:30 A.M. Shortly after 
awakening, perhaps about 8 A.M., appellant, it was tes. 
tified, repeated to Captain Felber of the Homicide Squad 
his previous oral confession. We have adduced this sum. 
mary sufficiently to supply background for the appel. 
lant’s claims of error which will now be discussed, but we 
will advert to yet other facts in due course. 

1. Appellant claims the trial court should have accorded 
him the test for insanity as outlined in Durham v. United 
States, but we there made it clear that the Durham rule 
was to be applied prospectively. As a result of exami- 
nations conducted within a few days of appellant’s ar- 
rest, psychiatrists engaged by the Government advised 
the United States Attorney that appellant was compe- | 
tent to understand the nature of the proceedings against 
him and to assist counsel in the preparation of his de- 
fense, and that he was not insane on July 5, 1953.- Ex- 
amination of appellant’s testimony of record confirms 
such conclusions, so far as the written word can justify 
acceptance of the doctors’ reports. Still, on a new trial 
there should he a determination of competency, to be 
noted of record, pursuant to statute.” 

2. Appellant next urges as error the denial of his mo- 
tion for mistrial, grounded upon a question asked in 
































194 U.S. App. D.C. 228, 214 F. 2d 862 (D.C. Cir. 1954). 


2See Pub. L. No. 313, Act of Aug. 9, 1955, 69 STAT. 609, 
D.C. CopE § 24-301 and, so far as applicable, 18 U.S.C. § 4244 
(1952); Gunther v. United States, 94 U.S. App. D.C. 248, 
215 F. 2d 493 (D.C. Cir. 1954). The file disclosed no order, 
merely a docket entry to indicate, the granting of a defense 
motion for mental examination. Nor does there appear to 
have been a judicial determination of the competency of the 
accused to stand trial. 
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eross-examination and appellant’s reply, italicized in the 
following excerpt: 


“cc 


* * * Lieutenant Sullivan gave you a fair 
understanding, didn’t he? 

“A. Yes, but in my opinion he was a little harsh. 

“Q. You knew you were in there charged with 
first degree murder, didn’t you? You weren’t going 
to be molycoddled. 

“A. I didn’t know whether I was charged with 
first degree murder or not. 

™ You knew at that time that you were charged 
and subsequently convicted, were you not, of the 
rape of Althea Dixon on May 1, 1953, in the 1700 
block of P Street, Northwest, isn’t that correct? 

‘A. That is correct.” 

Then, the prosecutor asked the following ques- 
tion (R. 548): 

“Q. That is just a short distance away from the 
Scotts Hotel isn’t it? 

“A. A matter of four or five blocks, I guess.” 
(Emphasis supplied.) 


While cross-examination as to appellant’s prior con- 
viction was permissible to impeach his credibility, the 
interpolation of the challenged question and answer bor- 
ders on prejudicial error. We need not so decide. No 
objection was voiced at the time. Had it been promptly 
made, the trial judge could have instructed the jury to 
disregard and to give no weight to the question and the 
answer. Indeed, the prosecutor could have been admon- 
ished to the end that all possible adverse effect could 
have been dispelled from the mind of the jury, if the 
circumstances were deemed to call for such treatment. 
The question and answer here, however, seem to have 
been part of a rapid-fire series designed to demonstrate 
the falsity of appellant’s testimony and thus to impeach 
his veracity, and not to have been intended insinuatingly 
to link appellant with another charge of rape committed 
by him in the vicinity of Scotts Hotel. We need say no 
more than this: even in the zeal of prosecution of an im- 
portant capital case, Government counsel must exercise 
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thoughtful restraint in framing his questions, having in 
mind possibly prejudicial error. Our observations will 
doubtless deter a repetition of such a question at a new 
trial. 

3. We pass now to the most crucial question presented 
here, completely critical indeed, since there was no evi- 
dence which placed the accused at the scene of the crime | 
except such as came from the appellant himself in the 
course, or as a result, of his various oral admissions, 
The trial judge could properly have found that Watson 
had failed to discharge his burden of proving that his 
early morning admissions were inadmissible. The same 
may be said of appellant’s admissions to Captain Felber 
at 8 A.M. or shortly thereafter, on July 18, 1953. 

On the record before us, testimony of the accused as 
to his alleged beating prior to his early morning admis- 
sions seems totally incredible and to be the product of 
desperation, not to be unexpected, perhaps, in a case 
where a man weighs his words against his life. The 
police officers said to be implicated denied beating Wat- 
son, but particularly telling against him was the testi- 
mony of Dr. Murphy and Dr. Magruder. Not only did 
the doctors find no evidence whatever of beating, but 
Watson told Doctor Murphy he had been well treated by 
the police. Important corroboration of the police testi- 
mony concerning Watson’s early morning admissions 
came from a jail interrogator * who, on July 19, talked at 
length with the appellant who told the jail interrogator 
substantially the same version as was narrated by the 
police. 

Of course, we would not countenance the admission of 
evidence derived through the exercise of police brutality. 
As was the trial judge, we, too, are convinced that there 
had been no deprivation of constitutional rights. “So 
long as no coercive methods by threats or inducements 



















































* A classification officer who for jail records compiles the 
case history of each prisoner. 
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to confess are employed, constitutional requirements do 
not forbid police examination in private of those in law- 
ful custody or the use as evidence of information vol- 
untarily given.”* Reasonable inquiry was appropriate, 
despite information coming to the notice of the police 
as a result of which suspicion was fastened upon Wat- 
son. “The police could hardly be expected to make a 
murder charge on such uncertainties without further in- 
quiry and investigation.”* Before complaint of serious 
crime is levied, appropriate inquiry is certainly to be 
permitted, both in the interests of society and of the ac- 
eused himself, for gross wrong can follow from a charge 
improperly and improvidently filed against an innocent 
man.’ Thus, as of the hours so far mentioned, there was 
no “unnecessary delay,” nor was it shown that the ad- 
missions were the fruits of wrongdoing by the police. 
But by the time Watson had concluded his admissions 
to Captain Felber, a very different situation developed. 
Certainly by 9 A.M., from the lips of the accused him- 
self, the police were in possession of sufficient facts upon 
which they would have been fully justified in filing a 
complaint. However, they filed no complaint at 9 A.M. 
when the United States Commissioner might have been 
available. They filed no complaint at 10 A.M. when 
many of the judges in the District of Columbia might 
have been available. Watson was presented before no 
committing authority, then, or for many hours there- 
after.. Had he been so presented, the committing an- 


*United States v. Carignan, 342 U.S. 36, 39 (1951). 
“Id. at 44. 


*See discussion, Tillotson v. United States, — U.S. App. 
D.C. —, — F. 2d —, slip opinion p. 7 (D.C. Cir. Feb. 14, 


*There is no showing of record that the United States 
Attorney’s office was consulted at either of these mentioned 
business hours or, perhaps for many hours thereafter. The 
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thority could have advised Watson in accordance with 
the requirements of Rule 5(b).’. The Government cor. 
rectly observes in its brief: “Once a defendant is a}. 
rested and taken before a committing authority Rule 
5(a) requires the arresting officers to file a complaint 
against him.’ Accordingly, proper police procedure must 
proceed with caution even prior to an arrest.” That is 
so. But the police knew at 3:30 A.M. that the accused 
had orally confessed. They explained their failure to 
prepare then a written confession reflecting the appel- 
lant’s admissions on the ground that “the members of the 
Homicide Squad were working on another assignment 
and were unable to reduce the statement to writing.” 
Moreover, they knew of the oral admissions before 9 






















record before us is silent on the point beyond a stipulation 
that Watson was not arraigned until “between 2 and 3 
o’clock in the afternoon of July 18th.” 


’ FED. R. CrRiM. P. 5(a) and (b) provide: 

“(a) An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest without a 
warrant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or before 
any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United States. 
When a person arrested without a warrant is brought before 
a commissioner or other officer, a complaint shall be filed 
forthwith. 

“(b) The commissioner shall inform the defendant of the 
complaint against him, of his right to retain counsel and of 
his right to have a preliminary examination. He shall also 
inform the defendant that he is not required to make a 
statement and that any statement made by him may be used 
against him. The commissioner shall allow the defendant 
reasonable time and opportunity to consult counsel and shall 
admit the defendant to bail as provided in these rules.” 


® Excerpt from FED. R. CRIM. P. 5(a): “. . . When a 
person arrested without a warrant is brought before a com- 
missioner or other officer, a complaint shall be filed forth- 
with.” (Emphasis supplied.) 
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AM. About that hour, Deputy Chief Scott arrived at 
headquarters. Once again, for some 30 minutes, appel- 
lant narrated the incidents of the crime. 

Instead of presenting the accused to a committing au- 
thority, the police handcuffed him to an officer. Then 
accompanied by the Deputy Chief, by the Captain of the 
Homicide Squad, by a police lieutenant, and three other 
officers, the appellant was taken to Scotts Hotel to re- 
enact the crime. And, still without the benefits of the 
provisions of Rule 5(b), the appellant carried out step 
by step, the series of actions which he said he had per- 
formed on the morning of July 5, 1953. He was then 
taken to his apartment where certain clothing was picked 
up, including a pair of trousers, the knee of which had 
been torn, as the appellant told the officers, as he climbed 
over the back fence when he left the scene of the crime. 
He was brought back to headquarters where, commencing 
at 11:55 A.M. the statements attributed to the appellant 
were reduced to a written confession, the typing of which 
continued until 2 P.M. 

The written confession was received in evidence over 
the objection of the accused, so the question before us 
turns on the applicability of Rule 5(a) and (b)® to the 
facts here presented, 

We have made it clear “that illegal detention before 
presentment to a committing magistrate, standing alone 
and without more, does not invalidate a confession made 


during its continuance, unless the detention produced the 
disclosure.” *° 


* Supra note 7. 


*” Allen v. United States, 91 U.S. App. D.C. 197, 202, 202 
F, 2d 329, 334 (D.C. Cir. 1952), cert. denied, 344 U.S. 869 
(1952) (cited “cf.” in Brown v. Allen, 344 U.S. 448, 476 
(1953) ) ; Pierce v. United States, 91 U.S. App. D.C. 19, 197 
F. 2d 189 (D.C. Cir. 1952), cert. denied, 344 U.S. 846 
(1952) ; cf. discussion in Tillotson v. United States, supra 


note 5, where there were no unreasonable delay and no 
coercion. 
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Application of the rule thus stated turns upon whether, 
on the facts of a particular case, there was such unrea- 
sonable delay in arraignment as would render detention 
illegal, and if the detention were shown by the appellant 
to be illegal, whether such detention produced the dis. 
closure. 

Unlike the admissions made prior to 9 A.M., July 18 
1953, which we agree had been properly received, the 
written confession must be viewed in a very different 
light. It must be assumed that a committing authority 
was certainly available after nine in the morning. But 
there was no arraignment. The need to check into the 
factual background upon which a complaint might be 
based no longer existed. Reasonable cause for lodging a 
complaint was clear. The police undoubtedly knew that 
once the appellant was presented to a committing an- 
thority, they were obliged to file a complaint. But then 
appellant would have received the benefit of Rule 5(b), 
and the police were not yet through with him. The at- 
titude, the purpose, could not better be shown than by 
the Government’s argument to the jury. The proseeutor 
said: ‘*‘They say why didn’t we put him downstairs [in 
the cell block] and call him back the next morning. 
Why? We would find the place crawling with attorneys 
telling him ‘You don’t have to talk to the police.’” Thus, 
as in the Upshaw case,” it is clear that the appellant was 
not arraigned, and on the contrary was illegally detained 
after 9 A.M., “for the very purpose of securing these 
challenged confessions.” We have no hesitancy in find- 
ing on this record that after 9 A.M. there was the “un- 
necessary delay” which conformity with the provisions 
of Rule 5(a) would have obviated. 

Moreover, the second of the two standards to be found 
in Allen v. United States and Pierce v. United States 


4 Upshaw v. United States, 335 U.S. 410, 414 (1948). 
12 Supra note 10. 
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was met, for we cannot doubt that “the detention pro- 
duced the disclosure.” The series of interrogations up 
to and through the admissions to Captain Felber were 
not shown to have been improperly procured, but they 
had their effect. They became part of the whole net 
which, cumulatively, taken with what happened after 9 
A.M., was thrown about the appellant, enmeshing him in 
duress, however subtly applied. Commencing at 9 A.M., 
the Deputy Chief of Police appeared. Once again the 
prisoner was caused to repeat his admissions. There- 
upon, handcuffed to a policeman, accompanied by five 
other police including high-ranking officers, appellant was 
caused to reenact the crime. A 19-year-old youth, se- 
questered from counsel or friends, surrounded by police, 
possessed of the knowledge that his earlier admissions 
had already implicated him, deprived of the warning 
advice which Rule 5(b) commands he shall have, over a 
period of hours reaching into two in the afternoon, con- 
fessed and signed a confession. Under the circumstances 
noted, that the developments during the detention after 
9 A.M. produced the written confession, we cannot doubt. 

Thus, the written confession was inadmissible in the 
light of Allen v. United States and Pierce v. Umted 
States * interpreting Rule 5, Fev. R. Crr.-P., the cases “ 
and the principles to be derived therefrom. Once the 
trial judge decided, properly we think, that the require- 
ments of Rule 5 had been satisfied as to the oral admis- 


13 Supra note 10. 


4 United States v. Carignan, 342 U.S. 36 (1951); United 
States v. Mitchell, 322 U.S. 65 (1944); Upshaw v. United 
States, 335 U.S. 410 (1948); McNabb v. United States, 318 
U.S. 332 (1943); Pierce v. United States, 91 U.S. App. D.C. 
19, 197 F. 2d 189 (D.C. Cir. 1952), cert. denied, 344 US. 
846 (1952); Allen v. United States, 91 U.S. App. D.C. 197, 
202 F. 2d 329 (D.C. Cir. 1952), cert. denied, 344 U.S. 869 
(1952); and see discussion, Tillotson v. United States, 
supra note 5. 
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sions, the question of “voluntariness” was correctly left 
to the jury.* But the basic error as to the written con. 
fession was not cured by leaving simply the issue of vol. 
untariness to the jury. It was for the trial judge to 
determine in accordance with the procedure outlined in 
McNabb v. United States, whether Rule 5 had been sat- 
isfied in accordance with our standards. Measured as we 
have indicated, the circumstances fell short and in the 
failure so to rule, there was error. 

It is argued that from other evidence, notably the oral 
admissions coupled with physical facts, and the testi- 
mony of the doctors who examined the accused, appel- 
lant’s guilt was overwhelmingly established, and receipt 
of the written confession as evidence could not possibly 
have prejudiced the accused. Even granting the conclu- 
sion of guilt, we cannot agree that there was no preju- 
dice. It is impossible to tell what weight the jury gave 
to the formal written document, signed by the accused, 
who seemed so clearly to have had an intelligent under- 
standing of the case and the degree of his participation 
in the crime. It is not for us to say that he was. only 
slightly prejudiced. It is enough that he could have 
been prejudiced.”” 

Reversible error having crept into the case, it is our 
duty to set aside the judgment of conviction. 


Reversed. 


18 United States v. Mitchell, supra note 14, 322 U.S. at 69. 


1® Supra note 14, 318 U.S. at 846; Nardone v. United 
States, 308 U.S. 338, 341-42 (1939). 


17 Fiswick v. United States, 329 U.S. 211, 217-18 (1946); 
Kotteakos v. United States, 328 U.S. 750, 765 (1946). 
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Before Pretryman, DananerR and Bastian, Circuit 
Judges. 


DanaHer, Circuit Judge: Appellant was convicted on 
two counts charging respectively, murder in the first de- 
gree, and murder while attempting to perpetrate a rape. 
He asks reversal on the ground that the District Court 
erred in the denial of his motion to suppress the use in 
evidence of certain articles of clothing seized without a 
search warrant from appellant’s apartment in that the 
Government had failed to establish a waiver of appellant’s 
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Fourth Amendment rights or a voluntary consent to the 
search, free from duress or coercion, and further in that 
information concerning the clothing had been elicited dur. 
ing a period of illegal detention.’ Again, he claims error 
in that the court over objection received detailed evidence 
as to a reenactment of the crime, conducted by police 
during a period of detention said to be illegal on account 
of unreasonable delay in arraignment. Underlying the 
foregoing and various other alleged errors is appellant’s 
claim that the trial judge misconstrued and misapplied 
our opinion reversing an earlier conviction.? The facts 
are substantially stated in that opinion, and we will pres- 
ently make only such cursory references as have bearing 
upon the case in its present posture. 

Ordinarily when an accused seeks to suppress the use 
of evidence against him, he must establish the illegality 
of its procurement. But when the movant has shown that 
his home has been searched without a warrant and the 
Government relies upon a waiver or consent, the Govern- 
ment has the burden of convincing the court by clear and 
positive testimony that there was no duress or coercion, 
actual or implied.* The burden on the Government is 
particularly heavy where the individual is under arrest. 
Here the accused, in the course of reenactment of a vicious 










































































1The trial judge filed an opinion as to the points raised, 
United States v. Watson, 146 F. Supp. 258 (D.C.D.C. 1956). 


* Watson v. United States, 98 U.S. App. D.C. 221, 234 
F. 2d 42 (D.C. Cir. 1956). 


* Judd v. United States, 89 U.S. App. D.C. 64, 190 F. 2d 
649 (D.C. Cir. 1951). 


*ITd. at 65-66, 190 F. 2d at 650-51; cf. Rigby v. United 
States, U.S. App. D.C. , F. 2d (D.C. Cir. 
July 11, 1957) ; Higgins v. United States, 93 U.S. App. D.C. 
340, 209 F. 2d 819 (D.C. Cir. 1954) ; Nelson v. United States, 
93 U.S. App. D.C.-14, 208 F. 2d 505 (D.C. Cir. 1953), cert. 
denied, 346 U.S. 827 (1953). 
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erime, handcuffed to a policeman and accompanied by 
several other officers, is said to have agreed voluntarily 
to take the officers to his apartment and to turn over 
clothing he had been wearing at the time of the offense. 
We have sufficiently spelled out in the cases cited the rule 
which must govern in such situations. We need not re- 
view that part of the record upon which the trial judge 
decided that waiver and consent had been established, for 
we are bound to reverse the conviction on another and 
controlling ground. 

Since this case was argued on June 10, 1957, the Mallory 
ease has been decided.® The circumstances there narrated 
so closely parallel those in the instant case that we see no 
basis for distinction. The Court has analyzed the Rules ® 
and their application, step by step, pointing out finally 
that an arrested person must be arraigned ‘‘before a 
judicial officer as quickly as possible so that he may be 
advised of his rights and so that the issue of probable 
cause may be promptly determined.’’ Supplementing the 


* Mallory v. United States, 25 U.S.L. WEEK 4560 (U.S. 
June 24, 1957), reversing Mallory v. United States, 98 U.S. 
App. D.C. 406, 236 F. 2d 701. Our opinion there, in note 3, 
had cited several cases including Watson v. United States, 
supra note 2, which had spelled out our understanding of 
the rule which we believed should govern in such situations, 
especially as to applicability of the term “unnecessary delay.” 
Clearly the Supreme Court had before it reference to cases 
in which the subject had been extensively treated; just as 
clearly our view has been rejected. Cf. Rettig v. United 
States, 99 U.S. App. D.C. 295, 302, 305, 239 F. 2d 916, 923, 
926 (En Banc, D.C. Cir. 1956), setting forth that in the 
opinion of five members of this court, the McNabb rule 
called for exclusion of inculpatory statements by the accused 
enly after a showing that the disclosures were produced by 
and the result of an illegal detention and hence, elicited 
through illegality, constituted “fruits of wrongdoing” by the 
officers. 


* FED.R.CRIM.P. 4(a), 4(b), 5(a), 5(b), 5(c). 
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affirmative command of the Rules, the Court tells us that 
the accused ‘‘is not to be taken to police headquarters 
in order to carry out a process of inquiry that lends itself, 
even if not so designed, to eliciting damaging statements 
to support the arrest and ultimately his guilt.’ (Emphasis 
supplied.) Apparently, there may be some brief delay as 
the accused is to be ‘‘booked,’’ and under some circum- 
stances before arraignment the police may check on state- 
ments volunteered by the accused which are susceptible 
of quick verification through others. But he is not to be 
taken to headquarters for the purpose of being subjected 
to interrogation in order to determine whether he shall be 
charged, and thereafter be convicted out of his own mouth. 
He is not to be subjected to inquiry or to a course of con- 
duct which even unintentionally lends itself to ‘‘eliciting”’ 
inculpatory statements upon which to predicate his arrest 
and his conviction. Moreover, the Court warns, if cir- 
cumstances should justify a brief delay between arrest 
and arraignment, it ‘‘must not be of a nature to give op- 
portunity for the extraction of a confession.’’* 

With the foregoing in mind, the Court denied sanction 
to the Mallory delay in the course of which Mallory con- 
fessed, for there had been no arraignment with its accom- 
panying judicial warning. Thus his conviction was voided. 

In like manner we are bound to apply the Mallory rule 
in the instant case. Watson had been apprehended at 
6:40 P.M. upon returning to his home from his place of 
employment. Thereafter, he was not that day arraigned. 




























































































"Cf. United States v. Mitchell, 322 U.S. 65, 69 (1944), 
where Mr. Justice Frankfurter pointed out: “Within a few 
minutes of his arrival at the police station, Mitchell admitted 
guilt, told the officers of various items of stolen property to 
be found in his home and consented to their going to his 
home to recover the property.” Though illegally detained 
thereafter for eight days before arraignment, Mitchell’s dis- 


closures were found by the Court not to have been “elicited 
through illegality.” 
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During the evening and part of the night he was ques- 
tioned, denying guilt until about 3:15 A.M., when he 
made the first oral inculpatory disclosures. They were 
repeated to various officers next morning before 9 A.M. 
when the courts in the District were open. Many judges 
were available, but Watson was not presented before any 
of them. After 9 in the morning, still without arraign- 
ment and lacking judicial warning, the accused reenacted 
the crime, and accompanied by the police, went to his 
apartment where the police obtained the articles of 
clothing later offered in evidence against him. The situa- 
tion in this particular was not unlike that presented in 
Mallory, where this court had concluded that ‘‘the con- 
sent was an immediate accompaniment to a confession of 
the crime and derives color from the confession.’’® Some 
hours later he was arraigned. Thus, his admissions, his 
reenactment of the crime, his consent to the visit to his 
apartment and his turning over the clothing were all 
unwarned, and the evidence had been so developed dur- 
ing a period following by many hours his arrest the pre- 
vious evening. All must fall together, as Mallory v. United 
States ® requires, for he was not arraigned until ‘‘judicial 
caution had lost its purpose.’ 

Appellant assigned various other claims of error which 
we need but mention. For example, he contended there 
was no independent evidence to corroborate his admissions 
as to the attempted perpetration of rape, and hence the 
corpus delictt on this aspect of the case was not proved. 
Relying upon the doctrine of “completeness,’’ he attacked 
a ruling of the trial judge curtailing cross-examination 
designed to show the inconclusive nature of the polygraph 
tests to which appellant had voluntarily submitted during 
the early morning hours of his detention. He complained 
that the trial judge improperly ruled against the defense 


98 U.S. App. D.C. at 409, 236 F. 2d at 704. 
® Supra note 5. 
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when he restricted cross-examination as to why the of. 
ficers who received the appellant’s oral admissions had 
not reduced them to writing at the time they were made, 
The judge admonished that appellant might be ‘‘opening 
the door’’ to admissibility of appellant’s written confes- 
sion which we previously ruled had been improperly re- 
ceived at the last trial. Such claimed errors, like 
others directed to the denial of certain requested instrue- 
tions, were related in one way or other to the appellant’s 
admissions which we have already recognized must be 
excluded under the Mallory case. 

There is no point to further discussion for it is clear 
that we must reverse. 


Reversed. 
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Before PretrymMan, Bazeton and Burezr, Circuit 
Judges. 


Prettyman, Circuit Judge: Carter was indicted, tried, 
convicted, and sentenced to death for first-degree murder. 
We have heretofore, shortly after the oral argument in 
this court, ordered that the judgment of conviction be 
reversed and that Carter have a new trial. 

At the time of the offense Carter was eighteen years 
of age. His alleged victim was a girl fifteen years old. 
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The trial consumed thirteen days over a period of four 
weeks. The transcript, which we have examined with 
care, is some fifteen hundred pages long. 

The prosecution rested upon confessions made by Car. 
ter, some physical evidence (bloody clothing) said to 
belong to Carter, and a few circumstances. The defense 
was insanity; the defense also opposed admission of the 
confessions. 

Four doctors testified at the trial as experts. Fifteen 
witnesses testified concerning Carter’s life history, his 
personality, habits and attitudes. These witnesses included 
Carter’s father, three foster parents, a case worker for 
the Board of Public Welfare, six employees of the In- 
dustrial Home School, a social worker at the Children’s 
Center, a counselor at the Receiving Home, and two short- 
time employers of Carter. 

Born illegitimate, Carter spent the first seven or eight 
years of his life with his father’s sister, a blind woman. 
Shortly before his eighth birthday he was hit by a car. 
He was taken to Freedman’s Hospital, where his symp- 
toms were described as a comatose condition, convulsive 
seizures, and grinding of the teeth. Hemorrhage was 
noted from the right ear, and there were lacerations on 
the forehead. His father testified that after the accident 
“Sometimes he would answer people when people wouldn’t 
be calling him, and then get out and you could call him 
and he wouldn’t answer at all.” And further, in response 
to the question, “Was he still jolly and playful?,” his 
father answered, “Not much after that. He wouldn’t do 
much talking after that.” 

A year after the accident Carter’s aunt released him 
to the Child Welfare Division of the Department of 
Public Welfare. He was forced to leave his first foster 
home. After six months at a second foster home he was 
placed with a Mr. and a Mrs. Reed, with whom he stayed 
almost four years. The Reeds found him extremely diff- 
cult. He relieved himself in his clothing and bedclothing 
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“just as regularly as if it were the right thing.” He often 
struck smaller children without provocation; he was ex- 
tremely cruel to animals—put a cat in a sewer and tried 
to strangle a dog; and he stole food. It was not uncom- 
mon for him to stay out all night, and on occasion he 
left home for as much as eight or ten days. At these 
times he slept in pool halls, garages, and the neighbor- 
ing woods. 

Carter left the Reeds in August, 1949, and went to the 
Industrial Home School at Blue Plains. While there he 
forced a child into an act of sodomy, threw a knife at 
another child, and was in the habit of fighting with 
smaller children who would not give him their posses- 
sions. His behavior there was characterized as aggressive 
and hostile. Upon reaching the age of sixteen (in De- 
cember, 1952) Carter was placed in another foster home. 
He stayed there only a short time and then went to live 
with a Mrs. Gordon, who requested the authorities to 
remove him from her home after he masturbated in her 
presence. 

Thereafter Carter moved to still another foster home 
for about one month, after which he was again placed 
in yet another foster home where he remained for three 
days and then ran away. He was found seventeen days 
later sleeping in a garage and was removed to the Re- 
ceiving Home for Children. He subsequently left the 
Receiving Home to live with his father, remaining there 
about one month. His father testified that Carter ab- 
sconded with a hundred dollars. He was apprehended on 
a complaint charging “disorderly conduct or peeping 
tom” and was sent back to the Receiving Home. By this 
time Carter had grown to be a large physical specimen. 
While at the Receiving Home he picked up another boy 
bodily and threw him on the floor, causing injuries serious 
enough to require hospitalization. His explanation was 
that the boy had been looking at him. His nature had 
become so vicious that he required constant supervision. 
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On June 21, 1954, when he was about seventeen and a 
half years old, Carter was sent to Gallinger Hospital 
by the Department of Public Welfare for a determination 
as to whether he was at that time of unsound mind. While 
there he was given an I.Q. test, on which he scored 74— 
“borderline intelligence”. The report, if there was one, 
of the psychiatric examination was not put in the record, 
and there is no testimony by a doctor as to the results 
of such an examination at that time. The social worker 
testified, however, that as a result of the report from 
Gallinger the Department filed a “Beyond control peti- 
tion” with the Juvenile Court. The petition stated that 
Carter had “a considerable amount of aggressive hostil- 
ity”, that he “acted impulsively”, and that “we felt he 
would perhaps get into some difficulty because of his 
mental abilities—his inability to make use of community 
resources, his inability to plan for himself”. The social 
worker testified: “And there were no other relatives who 
showed any interest in him whatsoever and we did not 
believe that he should be continued in the community. 
We felt that he should be placed in an institution.” . The 
petition to the Juvenile Court stated further that the 
difficulties Carter had been in and his behavior indicated 
that perhaps there was a mental illness. The petition 
was denied on the basis that Carter “should be able to 
go out into the community and learn to take care of 
himself even though [the Department] did not feel that 
he was able to do this.” 

Carter stayed at the Receiving Home until his eight- 
eenth birthday, December 30, 1954, when the commitment 
to the Department of Public Welfare automatically ex- 
pired. After his eighteenth birthday a social worker, 
knowing that Carter had no place to live, helped him 
find a place in the Municipal Lodging House, where he 
lived for about two and a half weeks. The social worker 
discussed with Carter the possibility of an army career, 
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and Carter attempted to enlist. He was unable to pass 
the mental examination, however, and was rejected. 

He was seen in April, 1955, by the social worker who 
had had much to do with him and by one of his former 
foster parents. He was disheveled and appeared con- 
fused. “He looked terrible. Glassy-eyed. And he looked 
very upset. * * * He was glassy-eyed and staring, 
starry-eyed—I don’t know—it was an expression of a 
person that when I left him I said to myself, ‘I wonder 
if he had been using dope. * * * And [ said to my- 
self, ‘Nuts,’ because that is just the way he looked.” 
In June, 1955, he was indicted for murder in the first 
degree. 

The psychiatrists were presented as Government wit- 
nesses on rebuttal. The examinations of three doctors 
had been made at the District Jail after Carter was 
indicted. One of them testified the electroencephalogram 
was negative; it showed no abnormal findings; there was 
no neurological damage. “The intelligence tests showed 
this man to be a person of dull, normal to average in- 
tellectual ability. It was with an intelligence quotient of 
83. * * * dull normal * * * definitely within the normal 
area but below average”. The doctor observed no evi- 
dence of psychotic behavior, no unusual mannerisms; 
Carter’s emotional reaction “was appropriate to the situa- 
tion and did not show any abnormality”; there was no 
evidence of hallucinations or delusions; he “was pre- 
cisely oriented in all spheres”; his memory showed no 
impairment. The doctor found in Carter no “mental 
disease, psychosis” and no evidence of mental defect. 
The testimony of two other doctors was similar to the 
foregoing. One said, “I felt he was what we call a 
schizoid personality, * * * a sort of lonely, withdrawn 
fellow who keeps pretty much to himself”. 

One doctor had examined Carter for a few minutes 
at the Receiving Home in December, 1954. He cautioned 
that his examination was not a thorough psychiatric evalu- 


















290 ADMISSION OF EVIDENCE 








ation but said that he saw nothing which would lead him 
to believe Carter was of unsound mind; he felt Carter 
was “extremely aggressive, hostile”. 

We will discuss six points which arise upon this 
appeal. 


I 


The trial began on Wednesday, January 18, 1956. The 
jury was selected and sworn. The prosecutor began his 
opening statement and had gone so far as to identify the 
defendant and to describe the indictment when the pro- 
ceeding was interrupted with a message, which informed 
the prosecutor of the death of his father. Thereupon 
the court recessed until Tuesday, January 24th. The 
court excused the jury for this recess period but did not 
give them the admonition that they must not communicate 
with any person relative to the trial or read or listen to 
accounts of the trial. 

The court erred when it failed to admonish the jury 
as they were released to return to their homes during the 
recess in the trial, particularly as the recess was as 
extensive as this one was. The question whether the 
court ought to permit the jury in a capital case to sep- 
arate during the trial was for many years a question of 
great doubt in this jurisdiction. Under the common law 
the jurors in such cases were required to be confined, 
and for many years that was the practice in the District 
of Columbia. But the matter was finally decided in 1921 
in McHenry v. United States,’ where this court held that 
the trial court had a discretion to permit the jury to 
separate in a homicide case. In so holding the court 
quoted from an opinion written by Mr. Chief Justice Al- 
vey for the Maryland Court of Appeals? where he said: 
“Of course, the separation should only be allowed when 


151 App. D.C. 119, 276 Fed. 761. 
2 Stout v. State, 76 Md. 317, 330, 25 Atl. 299, 303 (1892). 
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attended with those precautions and safeguards necessary 
to secure entire freedom from approach or external in- 
fluence of any kind.” In Brown v. United States* the 
question was again raised in this court, and after some 
discussion we said: 


“We adhere to our decision in the McHenry Case, 
but in saying this we deem it not improper to draw 
forcibly to the trial court’s attention that the discre- 
tion which we hold exists should be exercised with 
the greatest circumspection, especially in prosecu- 
tions for capital offenses. And in all criminal cases 
whenever jurors are permitted to separate, the court 
should invariably admonish them not to communicate 
with any person or allow any person to communicate 
with them on any subject connected with the trial, 
and not to read published accounts of the course of 
the trial.” 


The language we then used, “the court should invari- 
ably admonish them”, imposed upon the trial courts a 
requirement. 

On Tuesday, February 7, 1956, the court excused the 
jury “until tomorrow morning at the usual time” without 
admonition. The record indicates that there was then a 
bench conference and adjournment to “10 a.m. Wednes- 
day, February 8, 1956.” But the record indicates that the 
proceedings did not resume until Monday, February 13, 
1956. Thus it appears that for a second time the jury 
was separated for almost a week without admonition. 


i 


The court instructed the jury: 


“If upon the whole of the evidence, you find that 
there are two equally balanced hypotheses, inconsist- 
ent one with the other, a hypothesis consistent with 
guilt, on the one hand, and a hypothesis consistent 


69 App. D.C. 96, 99 F.2d 131 (19388), cert. denied, 305 
U.S. 562, 83 L.Ed. 354, 59 S.Ct. 95 (1938). 
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with innocence on the other, you must take the one 
most favorable to the defendant * * *. If you find 
that these inconsistent theories are in balance, you 
must acquit, because to establish guilt, any reasonable 
hypothesis of innocence, any reasonable hypothesis 
of innocence, must be excluded by the evidence.” 




















The foregoing instruction was erroneous. This court 
has held many times that the rule for the jury is that, 
unless there is substantial evidence of facts which ex- 
clude every reasonable hypothesis but that of guilt, the 
verdict must be not guilty, and that, where all the sub- 
stantial evidence is consistent with any reasonable hy- 
pothesis of innocence, the verdict must be not guilty. 
It is not necessary to a verdict of acquittal that on the 
basis of the facts established a hypothesis of innocence 
be as likely as one of guilt; any reasonable hypothesis of 
innocence must be excluded by the facts. The last clause 
in the above-quoted portion of the instruction was cor- 
rect, but the earlier portions left the matter in complete 
confusion, if indeed they did not entirely negative the 
import of the final clause. 















































Itt 


Carter was indicted in three counts. The first count 
was for deliberate and premeditated murder, the second 
for murder committed in the course of a housebreaking, 
and the third for housebreaking alone. The court in- 
structed the jury: “Your verdict can’t be different on 
the second and third counts, as I see it, because defend- 




















4 F.g., McGuinn v. United States, 89 U.S. App. D.C. 197, 
199, 191 F.2d 477, 479 (1951). See also United States v. 
Dolasco, 184 F.2d 746, 748 (8d Cir. 1950); Beckman v. 
United States, 96 F.2d 15, 16 (5th Cir. 1938); Vernon v. 
United States, 146 Fed. 121, 123 (8th Cir. 1906). Cf. 
Curley v. United States, 81 U.S. App. D.C. 389, 394, 160 
F.2d 229, 234 (D.C.Cir. 1947), cert. denied, 331 U.S. 887, 
91 L.Ed. 1850, 67 S.Ct. 1511 (1947). 
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ant cannot be guilty of the second count unless he is also 
guilty of the third because they merge.” While it would 
have been correct to say that if the jury found the ac- 
eused guilty of the second count it would follow that he 
must be found guilty of the third count, the converse is 
not correct. The jury might have found him guilty of 
the third count, that is, of housebreaking alone, without 
finding him guilty on the second count, that is, of mur- 
der committed in the course of housebreaking. The 
court’s charge that the verdict could not be different on 
these two counts because they merged was clearly er- 
roneous. 


IV 


The offense alleged in this case was discovered at about 
six forty-five on the evening of May 31, 1955. Acting upon 
information as to Carter’s probable whereabouts a police 
officer and a witness who could identify Carter searched 
for him. They located him at about eight o’clock. Without 
a formal arrest the detective asked Carter to accompany 


him. ‘They drove to the scene of the crime. Carter re- 
mained in the car while the detective received further in- 
structions. ‘hey were at this place not more than fifteen 
minutes. Accompanied by another officer they drove to 
Police Identification Headquarters, arriving at about 
eight-thirty. Carter was given certain tests for blood on 
his hands and garments. Either just before or just after 
these tests Carter was “booked”. Thereafter the officers 
drove with Carter to the morgue, arriving at about nine 
or nine-thirty o’clock. The officers testified that up to 
this point the case was not discussed with Carter. The 
group stayed at the morgue an appreciable length of time 
—one officer said until ten-thirty, and another said until 
eleven-thirty. One officer testified that he talked to Carter 
for some twenty minutes while at the morgue. He said 
he noted scratches on Carter’s face and spots of what 
appeared to be blood on his clothing. Carter denied any 
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participation in the crime. The group returned to Police 
Headquarters, and an officer testified he talked to Carter 
for some thirty minutes. Carter was shown a bloody 
shirt found at the scene of the crime. Several officers 
questioned him. At about twelve-thirty in the morning, 
according to the testimony of one of the officers, Carter 
said he had gone to the victim’s home and pushed the 
door open and that she had run into the bathroom and 
had fallen into the bathtub, hitting her head. He said he 
took about a dollar out of a piggy bank and a shirt and 
some other clothing. He said he threw the shirt away 
but could find it and would do so. He was then returned 
to the scene of the crime, arriving about one o’clock. 
After a few minutes they drove to a nearby address 
where Carter said he had taken some clothing from a 
clothesline. Several other stops were made pursuant to 
suggestions from Carter. Upon their return to the scene 
Carter “was asked if he would” reenact the crime. He 
did so. This was between one-thirty and two-thirty in 
the morning. There is some testimony which character- 
ized the conversation at Headquarters at midnight as 
a confession. Carter was returned to Headquarters and 
after about thirty minutes questioning, at about three 
o’clock or shortly thereafter, began to make a full state- 
ment, which was typed as he talked. After several inter- 
ruptions the written statement was concluded at about 
seven-thirty in the morning. Carter remained in the 
squadroom at Headquarters until about ten or ten-thirty, 
when the Deputy Coroner came and examined him for 
about an hour. At about noon he was taken to the 
United States Commissioner and arraigned. 

Except for dozing in a chair in the squadroom Carter 
had no sleep during the time taken with the foregoing. 
He had some food. So far as appears he was not ad- 
vised as to his right to counsel or the right not to speak, 
except in so far as these advices are in the opening para- 
graph of the written confession. 
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The oral statements, the reenactment, and the written 
confession were admitted in evidence at the trial. 

We see no escape from the conclusion that these con- 
fessions were inadmissible under the ruling of the Su- 
preme Court in Mallory v. United States. 


Vv 


We come now to the instructions on insanity. The 
trial court recited the rule promulgated by this court in 
Durham v. United States,® analyzing it into two parts, 
the presence of a mental disease or defect and the causal 
connection between the disease and the criminal act. 
Then the court said: “In order for you to find the de- 
fendant not guilty by reason of insanity, you must find 
[the two requirements ].” And again the court said: 


“In order for you to acquit on the ground of in- 
sanity, you must find both of these elements present. 
It is not sufficient for you to find merely that the 
defendant was suffering from a diseased or defective 
mental condition when he committed the offense. 
You must find that the act was the result, the prod- 
uct of the mental abnormality.” 


Of course a court cannot state the whole of its in- 
struction in any one sentence; the purport of the whole 
of the instruction is the controlling consideration. It is 
from that viewpoint that we think the instruction given 
in this case was at least confusing. It failed to spell out 
an essential element of the requisite proof. 

The court emphasized the theme that, in order to 
acquit, the jury must reach certain findings. Some- 
what later the court told the jury the burden was on 
the Government to prove sound mind beyond a rea- 
sonable doubt. But the purport of the instruction, and 
the clear impression left by it, was that, in order to 


°354 U.S. 449 (1957). 
$94 U.S. App. D.C. 228, 214 F.2d 862 (1954). 
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acquit, the jury must reach affirmative conclusions of ot! 
mental disease and the causal connection between the th 
disease and the act. (2 

When the issue of insanity is properly raised by evi- de 
dence, as it was in this ease, the burden is on the Goy. of 
ernment to prove sanity beyond a reasonable doubt, to 
This has been the rule in the federal courts ever since the ti 
Davis case’ was decided by the Supreme Court in 189%, to 
The opinion in that case was unanimous and was long, al 
eareful and exhaustive. In it Mr. Justice Harlan analyzed di 
the then-conflicting schools of thought on the burden of di 
proof in cases involving insanity and wrote a conclusion ai 
upon it for federal courts. The courts of our jurisdiction 1 
had already taken the same view. In the famous Gu d 
teau’s Case*® Judge Cox of the Supreme Court of the a 
District of Columbia wrote for that court that, if there . 


be in the jury’s mind a reasonable doubt as to “the 
responsible condition of mind,” the defendant was en- 
titled to acquittal. So in this jurisdiction for some 
seventy-five years it has been the law that once the issue 
of insanity is raised the prosecutor must establish sanity 
beyond a reasonable doubt. The trial court in the pres- 
ent case should have instructed the jury clearly to that 
effect. 

General terms such as “issue as to sanity’, or “not 
of sound mind”, or “insane” are the terms we and all 
others habitually use, but they are not always accurately 
used or understood. To claim exemption from responsi- 
bility for a criminal act an accused must assert two con- 
ditions: (1) that he suffered from a mental disease or de- 
fect and (2) that his alleged criminal act was the product 
or result of that disease or defect. When this defense is 
raised, the response of the Government may be one or the 


7 Davis v. United States, 160 U.S. 469, 40 L.Ed. 499, 16 
S.Ct. 353. 


®10 Fed. 161, 163 (1882). 
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other (or both alternatively) of two propositions: (1) 
that the accused had no mental disease or defect or 
(2) that even if the accused had a mental disease or 
defect the alleged criminal offense was not the product 
of the infirmity. The burden is upon the Government 
to establish beyond a reasonable doubt whatever posi- 
tion it (the Government) takes upon the issue. In order 
to convict, the jury must be convinced beyond a reason- 
able doubt either (1) that the accused had no mental 
disease or defect or (2) that, although the accused was 
defective or diseased, his act was not the product of the 
affliction. Or, to state the matter otherwise, the jury 
must acquit unless it is convinced beyond a reasonable 
doubt that the alleged criminal act was not the product of 


a mental disease or defect. We spelled this out in detail 
in Durham, supra. 


VI 
Further with respect to insanity the court instructed: 


“As to the second requirement, that the act in 
question was the product of the mental abnormality, 
you may wonder what the Court means by the term 
‘product.’ 

“By this term ‘product’ or ‘ca@yal connection,’ you 
are told that the criminal act must be the conse- 
quence, a growth, natural result or substantive end 
of a mental abnormality or unsoundness in order 
for the defendant to avail himself of the defense of 
insanity. 

“The criminal act of the defendant, if you find 
he did the act, must have resulted or been produced 
by the unsoundness of his mental condition, not in 
a minor or nominal way, but in the sense of being in 
direct relation to and the consequence of the dis- 
eased or defective mental condition.” 


The foregoing instruction was not adequate or suffi- 
ciently accurate. While we think it alone did not con- 
stitute reversible error we are constrained to discuss the 
subject, inasmuch as the case must be retried. And in 


31812 O—58——20 





















298 ADMISSION OF EVIDENCE 





any event this is a proper opportunity for further dis. 
cussion of the rule laid down in the Durham case. 

The phrases “product of” in Durham and “except for” 
in Douglas® were not attempts to phrase in a single ex. 
pression a rule as to insanity in criminal cases. Such 
a single phrase would be an impossible task. The mat- 
ter must be explained, not merely stated. 

The simple fact that a person has a mental disease or 
defect © is not enough to relieve him of responsibility for 
a crime. There must be a relationship between the dis- 
ease and the criminal act; and the relationship must be 
such as to justify a reasonable inference that the act 
would not have been committed if the person had not 
been suffering from the disease. There are two key 
factors in this defense, (1) a mental disease and (2) a 
critical relationship between that disease and the alleged 
criminal act. 

If the disease produces a mental derangement of such 
character as necessarily to influence the accused’s every 
action, there is no further problem. The problem we 
face comes from illness of lesser scope, what the author- 
ities of a century ago called “partial insanity”. 

A bit of underlying philosophy and history is help- 
ful. A common-law crime consists of an act and a 
vicious mind prompting the act. The common-law axiom 
was “Actus non facit reum, nist mens sit rea.” The basic 
import of the criminal law is punishment for a vicious will 
which motivates a criminal act.’’ To understand the de- 
fense of insanity one must keep constantly and clearly 
in mind the basic postulate of our criminal law—in the 


® Douglas v. United States, 99 U.S. App. D.C. 232, 239 
F.2d 52 (1956). 

10 Hereafter for simplicity’s sake we will say simply “dis- 
ease’, but in so doing we mean to include “defect’’. 


11See Morissette v. United States, 342 U.S. 246, 250, 96 
L.Ed. 288, 72 S.Ct. 240 (1952). 
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words of Dean Pound, quoted by Justice Jackson in Mor- 
issette,’? “a free agent confronted with a choice between 
doing right and doing wrong and choosing freely to 
do wrong.” If a man is “amens (id est) sine mente” 
in respect to an act to such an extent that in doing 
the act he is not a free agent, or not making a choice, 
or unknowing of the difference between right and 
wrong, or not choosing freely, or not acting freely, he 
is outside the postulate of the law of punishment.” An 
insane man is not held responsible, because he has not 
a criminal mind in respect to the act he committed.” 
That philosophy has never changed, and it is not proposed 
to change it now. The problem over the years—and the 
problem now—is not one of philosophy. It is one of 
translating the accepted philosophy into practical rules 
of action for everyday use in the courtroom. 

In this jurisdiction the rule as to insanity had become 
sloganized by many years of use into a combination 
“right-wrong and irresistible impuise” test. The latter 
was established for us in 1929 by the Smith case.” But 
“impulse” carries a connotation of suddenness, and we 
know there are many readily recognizable diseases of the 
mind which do not involve sudden impulses,—slow de- 
terioration, brooding, depressions, constant pressures, 
etc. Medical knowledge in the field of mental illness 
has moved ahead in the last hundred years. The Dur- 
ham case merely extended the established rule to apply 
the defense to all acts which would not have been com- 
mitted except for a mental illness of the accused. In 


12 Tbid. 


48 Experience and science have, of course, caused us long 
ago to reject the idea that exculpation is only for the indi- 
vidual who is indeed “‘without mind’’, like a wild beast. 


* See, for example, 1 BISHOP, CRIMINAL LAW § 376 (9th 
ed.) 


* Smith v. United States, 59 App. D.C. 144, 36 F. 2d 548. 
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Douglas, supra, we explained this meaning. It was a 
short, simple step, inevitable and evolutionary after the 
opinion of this court in Smith. It applied in the light 
of modern psychiatric knowledge the basic philosophy of 
the common law. 

When we say the defense of insanity requires that the 
act be a “product of” a disease, we do not mean that it 
must be a direct emission, or a proximate creation, or an 
immediate issue of the disease in the sense, for example, 
of Hadfield’s delusion that the Almighty had directed him 
to shoot George III. We do not mean to restrict this 
defense to such cases; many mental diseases so affect 
areas of the mind that some or all of the mental ele- 
ments requisite to criminal liability under the law are 
lacking. We mean to include such cases. 

When we say the defense of insanity requires that the 
act be a “product of” a disease, we mean that the facts 
on the record are such that the trier of the facts is 
enabled to draw a reasonable inference that the accused 
would not have committed the act he did commit if he 
had not been diseased as he was.*® There must be a 
relationship between the disease and the act, and that 
relationship, whatever it may be in degree, must be, as 
we have already said, critical in its effect in respect to 
the act. By “critical” we mean decisive, determinative, 
causal; we mean to convey the idea inherent in the 
phrases “because of”, “except for”, “without which”, “but 
for”, “effect of”, “result of”, “causative factor”; the 
disease made the effective or decisive difference between 
doing and not doing the act. The short phrases “prod- 
uct of” and “causal connection” are not intended to be 
precise, as though they were chemical formulae. They 





16 This is the manner of stating the defense. The burden 
of proof in respect to this defense, once it is raised, is on 
the Government. So the issue to be put to the jury, as we 
later indicate, is whether the Government has met this de- 
fense beyond a reasonable doubt. 











eS a ll ll le 


ADMISSION OF EVIDENCE 301 


mean that the facts concerning the disease and the facts 
concerning the act are such as to justify reasonably the 
conclusion that “But for this disease the act would not 
have been committed.” 

To the precise logician deduction of the foregoing infer- 
ence involves a tacit assumption that if the disease had 
not existed the person would have been a law-abiding 
citizen. This latter is not necessarily factually true and 
ean rarely, if ever, be proved, but in the ordinary con- 
duct of these cases we make that tacit assumption. For 
ordinary purposes we make no mention of this logician’s 
nicety. 

Mental “disease” means mental illness. Mental ill- 
nesses are of many sorts and have many characteristics. 
They, like physical illnesses, are the subject matter of 
medical science. They differ widely in origin, in char- 
acteristics, and in their effects on a person’s mental proc- 
esses, his abilities, and his behavior. To make a rea- 
sonable inference concerning the relationship between 
a disease and a certain act, the trier of the facts must 
be informed with some particularity. This must be done 
by testimony. Unexplained medical labels—schizophrenia, 
paranoia, psychosis, neurosis, psychopathy—are not 
enough. Description and explanation of the origin, de- 
velopment and manifestations of the alleged disease are 
the chief functions of the expert witness. The chief 
value of an expert’s testimony in this field, as in all 
other fields, rests upon the material from which his opin- 
ion is fashioned and the reasoning by which he progresses 
from his material to his conclusion; in the explanation 
of the disease and its dynamics, that is, how it occurred, 
developed, and affected the mental and emotional proc- 
esses of the defendant; it does not he in his mere ex- 
pression of conclusion. The ultimate inferences vel non 
of relationship, of cause and effect, are for the trier of 
the facts. 

Durham was intended to restrict to their proper medi- 
cal function the part played by the medical experts. Many 
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psychiatrists had come to understand there was a “legal 
insanity” different from any clinical mental illness. That 
of course was not true in a juridical sense. The law has no 
separate concept of a legally acceptable ailment which per 
se excuses the sufferer from criminal liability. The prob- 
lems of the law in these cases are whether a person 
who has committed a specific criminal act—murder, as- 
sault, arson, or what not—was suffering from a mental 
disease, that is, from a medically recognized illness of 
the mind; whether there was a relationship between that 
specific disease and the specific alleged criminal act; and 
whether that relationship was such as to justify a reason- 
able inference that the accused would not have committed 
the act if he had not had the disease. The law wants 
from the medical experts medical diagnostic testimony 
as to a mental illness, if any, and expert medical opinion 
as to the relationship, if any, between the disease and 
the act of which the prisoner is accused. The conclu- 
sions, the inferences, from the facts are for the trier of 
the facts. All this Smith v. United States implied and 
Durham was meant to bring about. 

In discussing, as we have, expert medical testimony, 
we have not overlooked the admissibility of lay testi- 
mony. Lay witnesses may testify upon observed symptoms 
of mental disease, because mental illness is characterized 
by departures from normal conduct. Normal conduct and 
abnormal conduct are matters of common knowledge, and 
so lay persons may conclude from observation that cer- 
tain observed conduct is abnormal. Such witnesses may 
testify only upon the basis of facts known to them. They 
may testify as to their own observations and may then 
express an opinion based upon those observations. Of 
course the testimony of a lay witness with training in this 
or related fields may have more value than the testimony 
of a witness with no such training. Also obvious upon a 
moment’s reflection is the fact that, while a lay witness’s 
observation of abnormal acts by an accused may be of 
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great value as evidence, a statement that the witness 
never observed an abnormal act on the part of the ac- 
eused is of value if, but only if, the witness had pro- 
longed and intimate contact with the accused. 

A trial judge faced with a defense of insanity in a 
criminal case ought not attempt to be brief or dogmatic. 
He ought to explain—not just state by rote but explain— 
the applicable rules of law and the duties of the jury in 
respect to the matter. He should explain not only in gen- 
eral terms but in terms applicable to the disease and the 
act involved in the case at bar. Because, after all, the jury 
must make its findings upon the facts in the case before it, 
not in some nebulous generality of supposition. Generally 
speaking, in order to return a verdict of guilty notwith- 
standing a defense of insanity, the jury must find (1) that 
beyond reasonable doubt the accused is free of mental dis- 
ease; or, if the finding is “No, he may have a mental dis- 
ease,” then (2) that beyond reasonable doubt no relation- 
ship existed between the disease and the alleged criminal 
act which would justify a conclusion that but for the 
disease the act would not have been committed. A con- 
verse statement of the proposition, 2.e., a statement of 
the requisites for the converse verdict of not guilty by 
reason of insanity, requires the use of double negatives 
and so, perhaps, is not clear. We made such a statement 
in Durham, and it necessarily involved the use of “Un- 
less” and three “not”’s. What we meant there, and what 
we mean here, is: “If you believe beyond a reasonable 
doubt either that he was not suffiering from a diseased or 
defective mental condition or that the act was not the 
product of such abnormality, you may convict.” 

In remanding this case for a new trial we do not 
reach the question whether the jury must necessarily 
have had a reasonable doubt as to Carter’s sanity. Our 
discussion here is directed entirely to the instructions 
under which the issue was submitted to the jury for its 
consideration. 
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An order reversing the judgment of conviction having 
already been entered, this opinion is for the guidance 
of the District Court upon a new trial. In the event a 
new trial is not sought, the District Court would be well 
advised, in view of the facts shown in this record, which 
we have recited, to consider the initiation through the 
proper authorities of proceedings under Title 21, Sections 
311, et seq., of the District of Columbia Code, relating 
to persons incapable by reason of mental condition to 
manage their own affairs or not fit to be at large or go 
unrestrained, ete. 
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torney, and Forbes W. Blair, Assistant United States 
Attorney at the time the brief was filed, were on the 
brief, for appellee. Messrs. Harold D. Rhynedance, Jr., 
and Joel D. Blackwell, Assistant United States Attorneys, 
entered appearances for appellee. Mr. Richard J. Snider, 
Assistant United States Attorney, also entered an ap- 
pearance in No. 13165 for appellee. Mr. Milton Eisenberg, 
Assistant United States Attorney, also entered an ap- 
pearance in No. 13212 for appellee. 


Before: Epncerton, Chief Judge, and PretryMan, WIL- 
BUR K. MiL_uer, BazELon, Fany, WasHineton, DANAHER, 
Bastian and Burcer, Circuit Judges, sitting m bance. 


Per Curtam: These appeals were heard together. In 
regard to Count 3 in No. 13069, a majority of the court 
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are of opinion there was no error. In regard to the other 
counts of No. 13069, and in each of the other cases, a 
majority of the court are of opinion there was prejudicial 
error in admitting in evidence certain statements the 
police obtained from appellant. The conviction on Count 
3 is affirmed. The other convictions are reversed." 


DanaHeEr, Circuit Judge: We consolidated the appeals 
in these cases because the common question involved the 
Sapo ere onirgen, MOR ee o ST ; ° ° 
receipt in evidence of Trilling’s confessions or admissions 
made to police before Trilling was arraigned. Were the 
circumstances such that all must be excluded? A co- 
defendant, Watts, had pleaded guilty to all counts, but 
Trilling had moved to exclude all confessions and admis- 
sions on the ground there had been unnecessary delay in 
arraignment. In the separately tried cases, hearings out 
of the presence of the jury were conducted by three dif- 
ferent District Judges, each of whom concluded that the 
confessions should be received, subject to determination 
by the jury as to their voluntary character. While the 
appeals were pending, the Supreme Court decided Mallory 
v. United States.’ As there applied, Frep. R. Crm. P. 5(a) 
seems to permit differing results in varying situations. 


* Circuit Judges Danaher and Burger vote to affirm the 
conviction on Count 3 in No. 13069 and to reverse the other 
convictions. Judge Danaher files an opinion (p. 2) in 
which Judge Burger joins. Judge Burger files a separate 
concurring opinion (p. 15). Circuit Judges Prettyman, 
Wilbur K. Miller and Bastian concur in Part I of Judge 
Danaher’s opinion. 

Chief Judge Edgerton and Circuit Judges Bazelon, Fahy 
and Washington vote to reverse all the convictions. Judge 
Bazelon files an opinion (p. 16) in which Judge Edgerton 
joins. Judges Fahy and Washington file a statement (p. 39). 

Circuit Judges Prettyman, Wilbur K. Miller and Bastian 
vote to affirm all the convictions. Judge Prettyman files an 
opinion (p. 39) in which Judges Miller and Bastian join. 


"354 U.S. 449 (1957). 
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It is not simply a matter of hours, one way or another, 
but of police purpose and conduct in the light of circum- 
stances. 

Thus, confessions of guilt as to the first two counts of 
ease No. 13069 and as to each of the two counts in Nos. 
13165 and 13212 are in a different category from an ad- 
mission of guilt as to the third count of No. 13069, wherein 
Trilling and Watts had been charged with breaking and 
entering a warehouse owned by Johnson & Wimsatt, Inc. 
Upon ample “probable cause,” Trilling had been arrested 
solely on this charge. A police officer, a long-time friend 
of the family, who had had nothing to do with Trilling’s 
arrest, after learning that Trilling had been locked up 
pending arraignment, confronted Trilling with the evi- 
dence against him, and he readily admitted his guilt. We 
believe that, under the circumstances to be set forth, the 
Mallory decision does not call for the exclusion of Trill- 
ing’s admission. Out of sequence, turning first to this 
Johnson warehouse count, a majority of the court are in 
agreement that the conviction should be affirmed. We take 
up the Johnson warehouse count in Part I. 


I 


Working the midnight shift, from 12:00 until 8:00 A.M., 
September 1, 1955, Detective Trammelle and Detective 
Davis were patrolling in the warehouse district where 
there had been a series of burglaries. About 2:15 A.M., 
they drove up to a warehouse owned by Johnson & Wim- 
satt, Inc., located on Twenty-fourth Place, N. E., a dead 
end street. There were four or five other warehouses on 
that street. There, within a few feet of the Johnson ware- 
house, they came upon a Dodge car, headed toward the 
street’s dead end. As the police approached, Trilling got 
out from behind the wheel. The police asked if it was 
his ear and he said no, he was driving it for Watts. He 
produced a driver’s permit and also the registration card 
for the car. While Trammelle talked with Trilling, the 
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officer noted in his book the names, permit numbers, and 
addresses of Trilling and Watts. Davis in the unlighted 
warehouse district went about with a flashlight examining 
the buildings but discovered no damage. Trilling and 
Watts were not then further detained. 

The Company’s yard manager, one Williams, arrived at 
the Johnson warehouse about 6:45 on the morning of 
September 1. He discovered that a window in one of the 
rear rooms had been broken, that the office had been ran- 
sacked, that invoices and papers had been scattered about, 
and that someone had attempted to open an inventory file 
resembling a safe. He notified police immediately. 

Pursuant thereto, during the course of the day, Sep- 
tember 1, a technician, Officer Miller, from the Identifica- 
tion Bureau, visited the Johnson warehouse to examine 
the premises for possible latent fingerprints. He dis- 
covered that a pane of glass had been broken out of a 
window, and he dusted with a fine camel’s hair brush on 
the glass to pick up whatever moisture or oil or perspira- 
tion might have been left on the glass by the prowler’s 
fingers. He explained that the powder adheres to. and 
forms an impression where a fingerprint has been left. 
He found prints on the inside of the pane of glass, and 
thereupon brought the latent prints to the identification 
office where they were photographed and “blown up.” He 
secured prints of a man’s right forefinger and the right 
middle finger. 

The next midnight roll call having been completed 
about 12:01 A.M., on September 2, Trammelle and Davis 
having reported for duty at the Twelfth Precinct, a nota- 
tion was read off from the teletype from Central Head- 
quarters that the Johnson warehouse had been entered 
the previous night. They went back to the Identification 
Bureau of the Metropolitan Police to determine whether 
or not fingerprints had been found at the scene by the 
examining officers, and then learned of Miller’s discovery. 
['rammelle asked that the officers in the Identification 
Bureau check the fingerprints, and Trammelle was in- 
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formed that the fingerprints had been identified as those 
of Trilling found on the premises. Trammelle and Davis 
then went looking for Trilling whom they placed under 
arrest at his home about 5:30 in the morning of Septem- 
ber 2. 

Officers Trammelle and Davis questioned Trilling about 
the break at the Johnson warehouse, both in the car on 
the way to the lockup and after their arrival. Trilling 
denied all knowledge of the episode.* Trilling was hooked 
at No. 12 Precinct at 7:14 A.M., September 2, 1955, and 
later was transferred to the Central Cell Block at 7:40 
A.M. Neither Trammelle nor Davis had any further con- 
versation with Trilling after he had been booked. 

Without more, there not only was ample “probable 
cause” for the arrest of Trilling, but there was over- 
whelmingly enough evidence to sustain his conviction. If 
there never had been another count in this case, and if 
there had been no other evidence, it would seem impos- 
sible that any jury could have failed to convict Trilling 
of breaking into the Johnson warehouse with intent to 
steal. 

But there was more. The blown up photographs of the 
fingerprints found by Technician Miller at the scene were 
compared with blown up photographs of current finger- 
prints of Trilling taken after his arrest, on September 2nd. 
Miller’s qualifications as a technician were conceded. <A 
bench conference established that immediate identifica- 
tion of the Trilling prints, found at the warehouse, could 


* Trilling’s prints were already on file as a result of his 
conviction in June 1948, at Des Moines, Iowa, for violation 
of the Dyer Act. 


*Of course, a prisoner’s denials are not barred, under 
the Mallory rule or any other; only “damaging statements” 
are interdicted in any event. Cf. Cohen v. United States, 
144 F.2d 984, 989 (9 Cir. 1944), cert. denied, 323 U.S. 797 
(1945). 
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be made since the officers could readily compare the latent 
prints found on the glass with those of record following 
Trilling’s earlier conviction. The latter could speedily be 
located since Trammelle had Trilling’s name. The trial 
judge pointed out that reference to the 1948 prints should 
not be made lest counsel in that manner get before thie 
jury the existence of Trilling’s prior record. Defense 
counsel sought, and was granted, permission to examine 
the witness before the exhibits should be offered in evi- 
dence. 

Miller testified that throughout the history of the use 
of fingerprints for purposes of identification, it had never 
been shown that any two persons’ fingerprints have been 
the same. Questioned by the judge as to whether or not 
there was a minimum basis upon which points of identi- 
fication might depend, he testified that some eight or 
nine such points constitute a minimum. In the exhibits 
before the court he ruled off some twenty points of iden- 
tification and showed that there were more than twice 
the minimum number of points established and others 
that could have been ruled off. Defense counsel elicited 
from the witness an explanation of the four different basie 
types of fingerprints, loops, whorls, arches and _ tinted 
arches. After the prints had been received in evidence 
as Government’s exhibits (one set, those found at the 
warehouse, the other set, those made at headquarters fol- 
lowing the arrest), cross examination went forward, each 
member of the jury having been handed photographs of 
the exhibits. The witness described the process of iden- 
tification. The fingertips of the hand and the soles of a 
person’s foot are covered with small holes which secrete 
oils and perspiration which form in lines very much like 
a chain. Tiny as a pinpoint, each of these holes makes 
its imprint. The witness explained the piece of glass 
from the Johnson warehouse window had been grasped 
by one whose thumb was on the outside and whose fingers 
were on the inside, thus making an impression which 
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loomed up after being dusted with a fine black powder 
which adhered to the oil or perspiration which had come 
from the minute holes in the fingers. Defense counse! 
next brought out that a second point of identification 
involves the relationship of certain lines of holes to a 
number of other lines in the fingerprint. So, in relation 
to No. 3, in relation to No. 4, and to yet other points in 
the print, a basis for comparison was established. With- 
out here setting forth further detail, it may be under- 
stood that the witness explained item by item. He was 
questioned as to ridges, arches, bends and lines, until 
finally we find the witness at a drawing board. There for 
the jury he drew out the details, culminating in a conclu- 
sive demonstration of the basis for the technician’s opinion 
as an expert that the two sets of fingerprints were the 
same. The proof was irrefutable and complete. Trilling 
did not take the stand. 

Detectives Trammele and Davis had gone off duty about 
8:00 A.M. Before Trammelle left headquarters he con- 
ferred with Detective-Sergeant Friel of the Safe Squad 
and briefed him upon the events of the previous thirty 
hours. 

Sergeant Friel for many years had known ‘Trilling’s 
parents. He sent for Trilling about a quarter after 8. 
His testimony shows: 


“Tl talked to Trilling after I had received certain 
information from Detective Trammelle and confronted 
him with certain things, and after confronting Trill- 
ing with those things, why Trilling admitted brealk- 
Ing into that place with the co-defendant. 

“(). At what time was this, approximately? 

“A. About 8:20 or 8:30.” 


At 8:40 Sergeant Friel’s presence in court was required, 
and he left Trilling in the Identification Bureau with Ser 
geant Clark. Sergeant Friel did not reduce to writing the 
admission by Trilling. The admission was not necessary 
to establish a case against Trilling on this count. The dis- 
closure was not necessary to support the arrest or ulti- 
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mately the conviction. It was not the product of coer. 
cion in any respect whatever. It was voluntarily given 
within a few minutes of Trilling’s being confronted by 
Friel] with the evidence already amassed against him. 
Of course we know that Trilling was not then arraigned, 
but as to the foregoing aspect of this case, the failure 
to arraign is immaterial, even if detention thereafter 
became illegal. 

Sergeant Friel’s testimony, although not necessary to 
the result here and in that sense immaterial, was not er- 
roneously received, indeed it seems to come squarely 
within the Court’s ruling in United States v. Mitchell.! 


ee 


[T}he foundations for application of the 
McNabb doctrine are here totally lacking. Unlike 
the situation in other countries ... under the pre- 
vailing American criminal procedure, as was pointed 
out in the McNabb ease, ‘The mere fact that a con- 
fession was made while in the custody of the police 
does not render it inadmissible.’ 318 U.S. at 346. 
Under the cireumstances of this case, the trial courts 
were quite right in admitting, for the juries’ judg- 
ment, the testimony relating to Mitchell’s oral con- 
fesnions . . . .”* 


As the opinion proceeds, Mr. Justice Frankfurter points 

out: 
“Obviously the circumstances of disclosure by Mitchell 
are wholly different from those which brought about 
the disclosures by the MceNabbs. Here there was no 
disclosure induced by illegal detention, no evidence 
was obtained in violation of any legal rights, but in- 
stead ... the prompt acknowledgement by an accused 
of his guilt, and the subsequent rueing apparently of 
such spontaneous cooperation and concession of 
guilt.” ° 


4322 U.S. 65 (1944). 
5 Id. at 69. 


° Jd, at 70. And see, in further explanation of the Mitchell 
rule, United States v. Carignan, infra, notes 20-22. 
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It is true that Trilling then could have been arraigned. 
As to the Jolinson warehouse count, this man had not 
been taken to police headquarters for the purpose of 
interrogation looking to the extraction of “damaging 
statements” to support his arrest. Quite the contrary, 
probable cause was complete. I do not understand that 
any of my colleagues challenge the conclusion of sufficiency 
of probable cause. Moreover, the “damaging statements” 
were not even necessary to support an ultimate finding of 
guilt within the meaning of the Mallory case. Just as 
in the Mitchell situation, Trilling was not arraigned, but 
his admission should not be barred even if it may be said 
his later detention became illegal, as the Mitchell case 
points out. 


“But in any event, the illegality of [Triliing’s] de- 
tention does not retroactwely change the circum- 
stances under which he made the disclosures. These, 
we have seen, were not elicited through illegality. 
Their admission, therefore, would not be use by the 
Government of the fruits of wrongdoing by its of- 
ficers. Being relevant, they could be exeluded only 
as a punitive measure against unrelated wrongdoing 
by the police. Our duty in shaping rules of evidence 
relates to the propriety of admitting evidence. This 
power is not to be used as an indirect mode of dis- 
ciplining misconduct.”* (Emphasis added) 

The command of the Rules and their purpose are fully 
explained in Mallory which we followed in our second 
Watson case,®* where Watson’s detention was for the 
purpose of extracting damaging statements and a reenact- 
ment of the crime to support his arrest and, finally, his 
guilt. Just as the circumstances in Mallory precluded a 
holding that arraignment had not been accomplished 
“without unnecessary delay,’’ the converse is true here. 
The questioning of Trilling by the arresting officers was 


"Id. at 70-71. 


® Watson v. United States, U.S.App.D.C. ——, 249 
F.2d 106 (D.C. Cir. 1957). 


31812 O—58— 21 
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fruitless and met only with denials. They booked him 
at No. 12 Precinct at 7:14 and had no more talk with 
him. He was not taken to headquarters to be subjected 
to a process of inquiry. He was not taken there for the 
purpose of extracting a confession. The arresting officers 
had sought admissions, yes, but in the face of his denials 
they locked him up to await arraignment. No one else 
talked with him until Friel spoke with him about 8:15 or 
8:20. By then Trilling had been transferred to the Cen- 
tral Cell Block awaiting arraignment, which could readily 
have occurred as the courts were about to open. 

What next happened was that the Safe Squad inter. 
vened, as well as the officers of Homicide who were inter- 
ested in the Aristo murder case. Instead of being ar- 
raigned at court, where full compliance with the require- 
ments of the Rule could have followed, Trilling was taken 
for questioning in cases wholly unrelated to that for 
which he had been validly arrested. Thereafter followed 
the circumstances developed in Part II of this opinion. 
But Trilling’s intervening admission to Friel in no way 
came within the interdiction of the Rule and the Mal- 
lory application of it. On the contrary, the admission 
to Friel within a few minutes of an interview and in no 
respect shown to have been the product of wrongdoing 
by police should be governed by the Mitchell case, swpra. 


Thus weighed, the admission to Friel was properly re- 
ceived.® 





® We pass over the distinction between oral admissions 
and written confessions, Morton v. United States, 79 U.S. 
App.D.C. 329, 332, 147 F.2d 28, 31 (D.C. Cir. 19465), 
cert. denied, 324 U.S. 875 (1945). (Cf. Perovich v. United 
States, 205 U.S. 86, 91 (1907), where the Court pointed out 
that as the conversations, not having been induced improp- 
erly, were purely voluntary, “there is no reason why they 
should not have been received.” Of course, that case long 
antedated the adoption of the new Rules, but the statutes as 
to arraignment, just as construed in the McNabb case, were 
in full force. The Rules purport to reflect the intendment and 
the requirements of the earlier statutes.) 
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In any event, the evidence was overwhelming as 
to ‘T'rilling’s guilt on the Johnson warehouse count. It 
would seem the jury could properly have come to no 
other conclusion on this count. Thus, even if the state- 
ment to Friel could be said to have been erroneously 
admitted, this judgment as to the third count in No. 
13069 should stand '” 


Affirmed. 
[I 


Here | state my separate views as to the impact of the 
Mallory rule as applied to the written confessions re- 
ceived as to the first two counts of No. 13069 and the re- 
maining counts in cases Nos, 13165 and 13212. 1 agree 
that the confessions should have been excluded, and as a 
consequence the convictions must be reversed. The ille- 
gality under Rule 5 (a) which bars the evidence stems 
from the conduct and the purpose of the police, as the 
Supreme Court has pointed out in the eases I shall cite. 

I do not understand that the Supreme Court has said 
the mere passage of time is the touchstone as to incompe- 
tence of a prisoner’s admissions while in custody. Ques- 
tions are not forbidden but an arrest and conviction are not 
to depend upon the answers during a period of what may 
become illegal detention. Thus the Rule requires arraign- 
ment “without unnecessary delay,” but reasonableness, 
dependent upon circuinstances, is still a factor. I do not 
suppose a man intoxicated when arrested, or one confined 
in a hospital and there placed under arrest, must be ar- 
raigned any more promptly than circumstances permit. 
I would assume, to illustrate, that one charged as a rapist 


1” Of course if the admission had been the product of con- 
duct viclating constitutional rights, Bram v. United States, 
168 U.S. 532 (1897), this result could not be sustained. Here 
Trilling had not even sustained his burden of showing a 
violation of the Court’s rule of evidence. Thus we should 
affirm. Kotteakos v. United States, 328 U.S. 750, 764, 765 
(1946). 
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and known only to his victim might be placed in a “line. 
up” for purposes of identification. Having been so identi- 
fied, his admissions thereupon are not automatically to be 
barred. I would assume it is still the rule that the burden 
is upon the accused to show that his admissions have 
been induced by illegality. I take it, then, that the “brief 
delay” mentioned in the Mallory case must be related to 
varying circumstances. Accordingly the mere passage of 
time which reasonably may elapse in differing situations 
following a valid arrest, will not cause to be excluded 
contemporaneous admissions. But, police elicitation from 
the accused during a period of unlawful detention of 
dainaging statements to support the arrest and finally 
guilt, is a wholly different matter. 

So applying the test, as I see it, the cireumstances do 
not bar the oral admission as treated in Part I, supra. 
Measured by the same yardstick, the confessions on all 
other counts must be excluded as the cases I shall cite 
seem so clearly to require. 

First, I dissociate myself from Judge Bazelon’s opin- 
iou, and particularly do I dissent from his conclusion’ that 
coufessions obtained by questioning an accused before 
arraignment are not admissible in evidence. I do not 
understand the Mallory case so to hold. Surely if the 
Supreme Court had intended to adopt any such automatic 
rule of exclusion, it would have been a simple matter to 
say so. On the contrary, the Court actually said that “the 
duty enjoined upon arresting officers to arraign ‘without 
unnecessary delay’ indicates that the command does not 
call for mechanical or automatic obedience.” ! 

Rather, as I see it, the Court was saying that the 
Mallory detention of a suspect was unlawful under the 
circumstances so carefully spelled out, that the unlawful 
detention produced the disclosure, and therefore the con- 


11 Supra note 1 at 455. If the Court had intended to 
overrule United States v. Mitchell, 322 U.S. 65 (1944), it 
would have so stated. 
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fession, being “the fruits of wrongdoing” by the police 
officers, was rendered inadmissible. In so deciding, but 
with emphatic stress upon a different circumstantial as- 
pect,'* the Court was simply applying the rule as traced 
out in Tillotson v. United States.* There the problem 
before us specifically involved the admissibility of a con- 
fession by a suspect before arraignment. We concluded 
the trial judge had not erred in receiving the confession 
although it was a razor-thin question whether or not the 
appellant had sustained her burden of showing that there 
had been an unnecessary delay in arraignment. The 
Supreme Court had denied certiorari in the Tillotson case 
only the year before the Mallory case. On the other hand, 
we found no basis for distinction between the Mallory cir- 
cumstances and those developed in the second Watson 
ease."* There we followed the Court’s Mallory teaching 
that an accused is not to be taken to police headquarters 
for the purpose of extracting damaging statements upon 
which to base a charge of crime and ultimately to estab- 
lish his guilt. He was not to be taken to headquarters 
to be subjected to a “process of inquiry” to determine 
whether or not he should be charged.” 


2“The circumstances of this case preclude a holding that 
arraignment was ‘without unnecessary delay.’” Jd. at 455. 


1397 U.S.App.D.C. 402, 231 F.2d 736 (D.C. Cir. 1956), 
cert. denied, 351 U.S. 989 (1956). In Tillotson, we expressly 
were asked to exclude the confession simply because it was 
taken by police before the accused was arraigned. 


14 Watson v. United States, U.S.App.D.C. ——, 249 
F.2d 106 (D.C. Cir. 1957). 


15 See, Idem., U.S.App.D.C. at ——., 249 F.2d at 108, 
where, in footnote 5, we adverted to the first Watson case, 
Watson v. United States, 98 U.S.App.D.C. 221, 234 F.2d 42 
(D.C. Cir. 1956). There we had ruled there was unnecessary 
delay when the accused was not arraigned at an hour when 
the courts were open. We pointed out that the Government 
had persisted in its illegal detention of the accused for the 
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Mallory held simply that a suspect “is not to be taken 
to police headquarters im order to carry out a process of 
imquiry that lends itself, even if not so designed, to elicit- 
ing damaging statements to support the arrest and ulti- 
mately his guilt.” ** (Emphasis supplied.) In short, police 
are not to arrest a suspect and then “use an interrogating 
process at police headquarters in order to determine whom 
they should charge.” ?” 

Thus Mallory squarely accords with Upshaw v. United 
States ** where the “petitioner was illegally detained for 
at least thirty hours for the very purpose of securing 
these challenged confessions.” ’® Similarly, Mallory is to 
be reconciled with United States v. Carignan *® which ex- 
plained that “Mitchell’s confession, made before commit- 
ment, but also before his detention had been illegally pro- 





purpose of securing the chailenged disclosures. Thus, his 
later confessions, involving also reenactment of the crime, 
had been elicited during a period of illegal detention. How- 
ever, We had not so ruled as to bar the earlier oral admis- 
sions for we could not find that the accused had shown the 
damaging statements to have been the product of an. un- 
necessary delay in arraignment. Mallory ruled that damag- 
ing statements extracted for the purpose of supporting the 
arrest of a suspect shall not be received. We observed ac- 
cordingly that Mallory had “rejected” the test we had ap- 
plied as to Watson’s oral admissions. Mallory points out 
that the police may not arrest upon mere suspicion. One 
may be arrested only upon probable cause and then he is to 
be arraigned that he may be advised of his rights. The cir- 
cumstances which occur in that interval between arrest and 
arraignment are controlling. Surely an accused may make a 
valid confession even if he has not received “judicial cau- 
tion,” but there is to be no “extraction” from him. 


16 354 U.S. at 454. 
17 Td. at 456. 
18 335 U.S. at 410 (1948). 
19 Td. at 414. 
20342 U.S. 36 (1951). 
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longed, was admitted as evidence because it was not 
elicited ‘through illegality.’ The admission, therefore, was 
not ‘use by the Government of the fruits of wrongdoing 
by its officers.’ Upshaw v. United States, supra, 413.” ” 

Applying the rule of Mallory then, as I read it, after 
making a valid arrest the officers had failed to arraign 
Trilling “without unnecessary delay” at an hour when 
reasonably they could, and as the law requires, should 
have arraigned him. They detained him for the very 
purpose of eliciting from him “damaging statements” 
upon which ultimately to establish his guilt of the six 
charges of breaking and entering and theft, respectively, 
involved in the counts under consideration. They had no 
other evidence to establish his guilt as to these counts.” 
Thus Trilling’s detention in order to procure the chal- 
lenged confessions was illegal. Because that detention was 
illegal and actually produced the disclosures, the confes- 
sions constituted “fruits of wrongdoing.” Therefore they 
were improperly received in evidence, and these convic- 
tions must be 


Reversed. 


tartteae te, 


Burcer, Circut Judge, concurring with Judge Danaher: 
I think the result reached by Judge Danaher is compelled 
by the Mallory case and therefore concur with him, but 
only hecause I conclude we are not free to do otherwise. 


217d. at 43. Here, in the Court’s footnote 9, it was ex- 
plained: “In the Mitchell case, defendant’s confession was 
given at the police station before commitment, a few minutes 
after two policemen had jailed him following his arrest on 
a charge of. housebreaking and larceny.” 


*2 They subjected Trilling to prolonged inquisition, includ- 
ing a lie detector test, as to his possible complicity in a 
murder charge. The police had no evidence whatever on this 
score, and, indeed, the officers were satisfied that his answers 


in the polygraph test completely exculpated him as a suspect 
in the murder case. 
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I do this reluctantly because what Judge Prettyman has 
said makes sense and ought to be the law. The steady 
expansion of the meaning of “unnecessary delay” by the 
courts since Rule 5a has been in effect suggests to me 
that this area of the law cannot be developed properly 
on a case-by-case basis, even though that is sometimes 
appropriate; Rule 5a should be re-examined by the rule 
making process or by Congress. 


BazeELon, Circuit Judge, with whom Encerton, Chief 
Judge, concurs: Appellant was arrested on September 2, 
1955, for a housebreaking at the premises of Johnson & 
Wimsatt, Inc., the crime charged in count three of No. 
13069. Detective Davis, one of the two arresting officers, 
testified that they arrested him between 5:00 and 5:30 
A.M. and that they questioned him, in an attempt to 
obtain a confession, for an hour or an hour and a half, 
commencing in the police car en route to headquarters 
and continuing after arrival. They made no attempt to 
bring appellant before a committing magistrate as. re- 
quired by Rule 5(a), Fep.R.Crm.P. Being unsuccessful 
in their attempts to obtain a confession, they booked ap- 
pellant at about 7:40 A.M. on an “open charge.” (R. 
201-02, 213-14.) 

Detective Trammelle, the other arresting officer, briefing 
Detective Sergeant Friel, a member of the next shift, pre- 
paratory to going off duty at 8:00 A.M., told him that 
appellant had already been “made” on the Johnson & 
Wimsatt charge,’ but, despite questioning, had refused to 
confess. (R. 86, 951-52.) The new shift also made no 
attempt to comply with Rule 5(a). Instead, Detective 
Sergeant Friel took over the questioning and at 8:45 A.M., 


‘The arresting officers had seen appellant near the scene 
of the crime the previous day, at about the time it happened, 
and, before arresting him, had identified his fingerprints on 
the inside of a broken window-pane of the building. 
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after about a half hour of additional questioning, in which 
he pointed out to appellant “that they had made him on 
fingerprints and he was foolish to stand there and try 
to beat a case like that,” appellant finally confessed the 
Johnson & Wimsatt crime. (R. 611-12, 951-52.) He had 
then been held more than three hours. 

Thereafter, beginning at about 10:00 A.M., appellant 
was questioned by relays of other officers about the crime 
he had already confessed and also some fifteen unsolved 
housebreakings and an unsolved homicide.” That ques- 
tioning elicited additional admissions about the Johnson 
& Wimsatt crime and oral confessions of the other crimes 
involved in this appeal and of several not here involved. 
At about 2:30 P.M., one of the confessions was reduced 
to writing and signed. Thereafter, betwen 3:00 and 4:00 
P.M.,’ appellant was brought before a judge of the Muni- 
cipal Court, was charged with the one crime he had con- 
fessed in writing, waived preliminary hearing and was 
committed to jail in default of $5,000 bail. Instead of 
being removed to jail as the commitment required, how- 
ever, he was taken back to police headquarters, in the 
company of two deputy marshals, and the police resumed 
questioning him. In the course of that resumed ques- 
tioning, which continued until about 10:30 P.M., two more 
of appellant’s oral confessions were reduced to writing 
and signed. 

I would reverse all the convictions here involved be- 
cause, with respect to each, one or more of the above- 
described confessions were erroneously received in evi- 
dence over appellant’s objection. In my opinion all were 
inadmissible. 


? He was also subjected to a lie-detector test and to physi- 
cal tests of his hands and clothing for blocd stains. 


8QOne of the officers testified that his desire to question 
Trilling about various unsolved crimes on the police books 
“was one of the reasons that we didn’t take him sooner, but 
when you get to working, . . . you get interested in what 
you are doing and time flies. Time is relative.” (R. 236.) 
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The Pre-Commitment Confessions 


The duty of an arresting officer under Rule 5, Frp.R. 
Crim.P., is to bring the arrested person before a judicial 
officer without unnecessary delay. As the Supreme Court 
said in Mallory v. United States, 354 U.S. 449, 454 (1957), 
after arrest 













[t]he next step in the proceeding is to arraign the 
arrested person before a judicial officer as quickly as 
possible so that he may be advised of his rights and 
so that the issue of probable cause may be promptly 
determined. The arrested person may, of course, be 
“booked” by the police. But he is not to be taken to 
police headquarters in order to carry out a process of 
inquiry that lends itself, even if not so designed, to 
eliciting damaging statements to support the arrest 
and ultimately his guilt. 










To me, this means that confessions obtained by question- 
ing an arrested person before thus arraigning him are not 
admissible in evidence.‘ 












* The British rule is similar, though divergences are noted 
in it from time to time. 1 TAYLOR, EVIDENCE 556-57 (12th 
ed. 1931). Judge Taylor writes: 

“By the law of this country no person ought to be 
made to incriminate himself, and no police officer has 
any right to put searching questions to a person to find 
out whether an offence has been committed or not by 
him. If there is evidence of an offence a police officer 
is justified in putting questions to a suspected person 
to ascertain whether there are reasonable grounds for 
arresting him. . . . but after a prisoner is in custody 
the police have no right to ask him questions, and an 
admission or confession so obtained is inadmissible.” 


The divergent attitudes of British judges toward police 
questioning of arrested persons had caused so much con- 
fusion that in 1912, at the request of the Home Office, the 
King’s Bench Judges promulgated a series of rules. These 
rules, known as the Judges’ Rules, were supplemented in 
1918. Report of the Royal Commission on Police Powers 
and Procedure, CMD No. 3297, at 70-71 (1929); TAYLOR, 
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The various confessions appellant made before he was 
taken to the Municipal Court were therefore inadmissible. 
[ see no reason for distinguishing in this respect be- 
tween the one confession made at 8:45 A.M., and the 
several made between 10:00 A.M. and 2:30 P.M. That 
the 8:45 A.M. confession was obtained before the be- 
ginning of the business day does not make it admis- 


op.cit. supra, 557-59. The Judges’ Rules were designed merely 
as a restatement of existing law, but, to the extent there 
were variances, the Rules served a harmonizing purpose. 
Royal Commission Report, supra, 70-71. The Court of Crim- 
inal Appeal, in Rex v. Voisin, L.R. [1918] 1 K.B. 531, 539, 
noted that, though the Rules are “administrative directions” 
rather than “law,” the police should enforce them, “for 
statements obtained from prisoners contrary to the spirit 
of these Rules may be rejected as evidence by the Judge 
presiding at the trial.” 

Rule 3 of the Judges’ Rules provides that “Persons in 
custody should not be questicned without the usual caution 
being first administered.” Rule 7 provides that “A prisoner 
making a voluntary statement must not be cross-examined, 
and no questions should be put to him about it except for 
the purpose of removing ambiguity in what he has actually 
said... .” These two rules left it ambiguous whether the 
police might question persons in custody after first cautioning 
them. As a consequence divergent practices continued, some 
police construing the rules to permit it and others hearken- 
ing to the counsel of Judge Cave in Regina v. Male, (1893) 
17 Cox C.C. 689, that it is the duty of the officer who has 
placed a suspect in custody “to keep his mouth shut and his 
ears open.”” The Royal Commission concluded in 1929: “It is 
the clear intention of the law that a prisoner who wishes 
to unburden his soul should first be told he is not bound 
to do so, and then be allowed to say what he wishes, no 
more and no less.” Royal Commission Report, supra, 65. 
And it recommended “a rigid instruction to the Police that 
no questioning of a person in custody, about any crime or 
offence with which he is or may be charged, should be per- 
mitted” except for “questions to remove elementary and 
obvious ambiguities in voluntary statements. ...” Id. at 
65, 74. In accordance with this recommendation, the Home 
Office, with the approval of the Judges, issued a circular to 
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sible. As we pointed out in Akowskey v. United States, 
81 U.S.App.D.C. 353, 354, 158 F.2d 649, 650 (1946), “both 
by law and practice” a prisoner may be brought before 
a committing magistrate “at any hour.” The prosecutor 
in his oral argument before us in Milton Leo Mallory y, 
United States, U.S.App.D.C. ; F.2d —— 
(No. 14023, decided March 31, 1958), conceded that a con- 
fession is not made admissible merely because it is ob- 
tained at an hour which is inconvenient for arraignment, 
In that case, however, he successfully argued that it was 
permissible to hold the prisoner at police headquarters 


























the police in July 1930 stating: “Rule (3) was never intended 
to encourage or authorise the questioning or cross examina- 
tion of a person in custody after he has been cautioned, on 
the subject of the crime for which he is in custody, and 
long before this Rule was formulated, and since it has been 
the practice for the Judge not to allow any answer to a 
question so improperly put to be given in evidence ....” 
The circular went on to authorize, after proper caution, 
questioning for the purpose of resolving ambiguities in a 
voluntary statement. TAYLOR, op.cit. supra, 559; Prisoners’ 
Statements, 6 POLICE JOURNAL 342, 355 (1933). 

In the first half of the nineteenth century most British 
judges had admitted “voluntary” confessions obtained 
through questioning arrested persons. The trend to the pres- 
ent rule started shortly after the enactment in 1849 of 11 
and 12 VIcT. c. 42, §18, which revised the procedure for 
examination before a magistrate, providing that, before 
asking the accused whether he wishes to make a statement, 
the magistrate is required, as under our Rule 5, to advise 
him that he is not obliged to do so and that anything he 
says may be used against him. See Lefroy, L.C.J., dissent- 
ing in Regina Vv. Johnston, 15 Ir.C.L. 66 (1864). Professor 
Wigmore believes that the present British rule deeming in- 
voluntary any confession obtained through questioning an 
arrested person is based on the spirit of the 1849 statute. 
3 WIGMORE, EVIDENCE 287, 292-93 (3d ed. 1940). The 
McNabb-Mallory rule in the United States is similarly based 
on the spirit of our Rule 5. Neither in our Rule nor in the 
British statute is there any specific injunction against ad- 
mitting in evidence the arrested person’s answers to a police 
officer’s questions. Both, however, establish a judicial pro- 
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from the time of his arrest at 8:00 P.M. until some time 
before noon of the next day without arraigning him and 
to question him and obtain a confession during this 
period of delay of arraignment. Similarly here he argues 
that it was permissible to put off appellant’s arraignment 
from his arrest at 5:00 or 5:30 A.M. until between 3:00 
and 4:00 P.M. and to question him and obtain confessions 
during that period of delay. Both here and in the Milton 
Mallory case, it should be noted, the police were dealing 
with an ignorant and friendless prisoner. When it comes, 
however, to a prisoner who is not ignorant and friendless, 
the Government has sometimes found it both proper and 
possible to bring him before a committing magistrate in 
the middle of the night. Thus, according to an undisputed 
affidavit, in the recent Hoffa case, the defendant was ar- 
rested at about 11:00 P.M. and was brought to the United 
States Courthouse at about midnight. His request that 
his counsel be called was complied with and counsel ar- 
rived at about 12:30 A.M. At about 1:00 A.M., the United 
States Commissioner arrived and the commitment pro- 
ceeding began.® 

Nor is the 8:45 A.M. confession admissible on a theory 
that the police have a right to some questioning of the 
accused before arraigning him. The Government points 
to the Supreme Court’s statement in Mallory that “The 
duty enjoined upon arresting officers to arraign ‘without 
unnecessary delay’ indicates that the command does not 
call for mechanical or automatic obedience.” 354 U.S. at 
455. From this, it is argued that circumstances may jus- 
tify questioning the accused before arraigning him. The 


cedure for receiving the arrested person’s voluntary state- 
ments and both are read to deprive the police of the right 
to use statements they obtain by questioning him in dis- 
regard of the required procedure. 


5See United States v. Hoffa, Crim. No. 294-57 (D.D.C.), 
affidavit of James R. Hoffa, dated April 19, 1957, in support 
of motion to dismiss. 
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conclusion does not follow from the premise. What the 
Court meant by the quoted language is made plain by the 
example it immediately gave: “Circumstances may justify 
a brief delay between arrest and arraignment, as for in- 
stance, where the story volunteered by the accused is sus- 
ceptible of quick verification through third parties.’ But the 
delay must not be of a nature to give opportunity for the 
extraction of a confession.” Jbid., emphasis supplied.’ Even 
if a “brief delay” in arraignment may sometimes be proper’ 





®°It has sometimes been suggested that Mallory would re- 
quire the immediate arraignment and formal charging of 
an arrested person who claims to be innocent and whose in- 
nocence could be established through an alibi witness if the 
police had time to investigate before arraignment. That 
construction of Mallory, as is evident from the language 
quoted in the text, is clearly erroneous. What Mallory pre- 
vents the police from dcing is to postpone arraignment for 
the purpose of questioning the prisoner himself in order to 
persuade him to abandon his claim of innocence. 


7 Since it is “the opportunity for the extraction of a con- 
fession” that Mallory forecloses, rather than the extraction 
itself, we need not determine whether the circumstances of 
the questioning in a particular case show coercion. If that 
inquiry were relevant under Mallory, the Supreme Court 
would have accomplished nothing by its line of decisions 
from McNabb to Mallory, for proof of coercive questioning 
would require exclusion of a confession quite apart from 
those decisions. 


8 See, however, D. C. CODE § 4-140. While Rule 5(a) re- 
quires that an arrested person be taken before a judicial 
officer “without unnecessary delay,” the cited provision of 
the District of Columbia Code, authorizing a member of the 
Metropolitan Police to make arrests without warrant in 
specified situations, requires that “such member of the 
police force shall immediately, and without delay, upon such 
arrest, convey in person such offender before the proper 
court, that he may be dealt with according to law.’”’ Emphasis 
supplied. When a policeman makes an arrest upon a war- 
vant, the warrant must be executed “according to the terms 
thereof.” D. C. CODE § 4-138. Warrants issued by judges 
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or even inevitable,® it does not follow that the 
police may question the prisoner during the delay for the 
purpose of getting a confession. This is especially true 
when the purpose of the delay itself is to provide an 
opportunity for the questioning. 

Criminal cases involve a conflict between the de- 
fendant’s personal rights and what the police and the 
prosecutor think is effective law enforcement. Any con- 
sideration of that conflict must start with the proposition 
that the defendant is presumed to be innocent until due 
process of law finds him guilty. That process is not the 
province of the police. Their function is to arrest the de- 
fendant and bring him before a judicial authority. 

Rule 5 and its predecessor statutes, which were the 
basis of the McNabb rule, are an expression of the deep 
antipathy of Anglo-American law for any imprisonment 
except by judicial authority. Centuries ago in England, 
in resistance to the roval practice of arbitrary imprison- 
ment, the rule was developed that a person may be im- 
prisoned only by order of a magistrate after a hearing 
which demonstrates his probable guilt of a specific charge. 
Many years ago, our Supreme Court said: “No right is 
held more sacred, or is more carefully guarded, by the 
common law, than the right of every individual to the 
possession and control of his own person, free from all 
restraint or interference of others, unless by clear and 
unquestionable authority of law.” Union Pacific Ry. Co. 
v. Botsford, 141 U.S. 250, 251 (1891). 

A warrant of arrest issued under Rule 4, Fep.R.Crim.P., 
is “authority of law” for a policeman to abridge the 


of the Municipal Court for the District of Columbia require 
the officer to bring the arrested person before the court 
“forthwith.” 


® As, for example, where, at the time of arrest, the pris- 
oner is physicaly or mentally incompetent. See my dissent- 
ing opinion in Green v. United States, 98 U.S.App.D.C. 413, 
236 F.2d 708 (1956), reversed on other grounds, 355 U.S. 
184 (1957). 
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individual’s liberty. And, as has often been held, so js 
the existence of probable cause to believe the individual 
guilty of an offense which has occurred. Under either 
authority, however, the policeman’s custody of the indi. 
vidual lasts only long enough to bring the suspect be. 
fore a magistrate. The warrant usually commands that 
to be done “forthwith.” If the arrest is made without a 
warrant, Rule 5 commands that it be done “without un- 
necessary delay.” The reason for these commands is 
that the object of the arrest is to assure that the de- 
fendant will be present to respond to a charge at the 
proper time. Arrest is not for the purpose of providing 
an opportunity to question the defendant. Five members 
of the Bill of Rights Committee of the American Bar 
Association, in “A Memorandum on the Detention of Ar- 
rested Persons” written in 1944, reported: 


We have found no indication that there was ever any 
law in the United States or England authorizing a 
prisoner to be detained for the purpose of facilitating 
investigation. Exactly the contrary has been repeat- 
edly declared by state judges interpreting prompt 
production statutes similar to the Acts of Congress 
already quoted [those involved in MeNabb]." 





10The Memorandum is printed as an accompaniment to 
“A Statement by the Committee on the Bill of Rights of the 
American Bar Association on H.R. 3690, May 15, 1944.” The 
quoted language appears at p. 12. The Committee, transmit- 
ting the memorandum to the chairman of the House Judici- 
ary Subcommittee studying the legislation, stated: “This 
memorandum, while not to be understood as a statement on 
behalf of the Bill of Rights Committee, is transmitted to you 
herewith because we believe that it fairly and helpfully pre- 
sents the subject of detention after arrest in relation to both 
civil liberties and the efficient suppression of crime.” Id. at 
ili. 

See also National Commission on Law Observance and 
Enforcement (Wickersham Commission), Report No. 11, 
Lawlessness in Law Enforcement 34, n. 41 (1931). 
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In Mallory, the Supreme Court said: 


Presumably, whomever the police arrest they must 
arrest on “probable cause.” It is not the function of 
the police to arrest, as it were, at large and to use 
an interrogating process at police headquarters in 
order to determine whom they should charge before 
a committing magistrate cn “probable cause.” 


That there may be no arrest without probable cause is 
a fundamental principle of liberty. And so well settled 
is it that we never even hear it questioned today. The 
police never question the principle. But, as the Supreme 
Court has said in regard to a different subject “we would 
have to be that ‘blind’ Court ... that does not see what 
‘fajll others can see and understand’ not to know that” 
the police do not always follow it. Rumely v. Umied 
States, 345 U.S. 41, 44 (1953). As a Presidential Com- 
mission pointed out in 1947, the number of cases of police 
violation of such civil rights reaching the courts shows 
“that improper police conduct is still widespread, for it 
must be assumed that there are many instances of the 
abuse of police power which do not reach the courts. Most 
of the victims of such abuses are ignorant, friendless per- 
sons, unaware of their rights, and without the means of 
challenging those who have violated those rights.” ™ 


11“To Secure These Rights,’ The Report of the Presi- 
dent’s Committee on Civil Rights 25 (1947). 

It is undoubtedly safe to assume, moreover, that for every 
case where a challenge to police illegality becomes possible 
when the accused is brought before a judicial tribunal, there 
are many where the arrested person is ultimately discharged 
by the police without ever being formally charged. In a re- 
cent television talk, for example, District Commissioner 
Robert E. McLaughlin criticized the Metropolitan Police for 
going “too far” in rounding up ninety suspects in a precinct- 
wide dragnet operation. They were seeking three “stocky” 
young negroes who had robbed a restaurant and one of whom 
had punched a waitress. The juveniles who were arrested 
were released to their parents. Sixty-seven of the arrested 
persons were held overnight at headquarters, all being re- 


31812 O—5 












330 ADMISSION OF EVIDENCE 


The impact of crime is always frightening. But a police 
system operating above the law is even more frightening, 
for it tends to destroy the very roots of the social order 
by bringing into disrepute the whole machinery of law 
enforcement. To defend against crime, society can in- 
crease the number of police; it can improve police ef. 
ficiency; it may find that an earnest attempt to seek out 
and eliminate the conditions which breed crime is an 
even more effective defense. To defend against police 
lawlessness, we must make it unprofitable.” Society can- 
not tolerate “abuses of power by ‘inefficient and delin- 
quent officials-—sometimes from excessive but misguided 
zeal, sometimes to win applause by producing a victim 
when popular clamor demands the solution of a crime, 
Respect for law, which is the fundamental prerequisite of 
law observance, hardly can be expected of people in gen- 
eral if the officers charged with enforcement of the law do 
not set the example of obedience to its precepts.” National 
Commission of Law Observance and Enforcement (Wick- 
ersham Commission), Report No. 11, Lawlessness in Law 
iinforeement 1 (1931). | 

The rule that excludes confessions obtained by question- 
ing an arrested person before arraignment does not, of 
course, prevent either the prosecutor or the police from 


leased the. next day when it appeared there was no case 
against them. Another man, not one of the ninety arrested, 
was later charged with the crime. Police Chief Robert V. 
Murray agreed that the roundup had been carried “a bit 
too far,” but said that he had issued no written orders to 
prevent similar roundups, “because every crime must be in- 
vestigated on its own merits.” Washington Daily News, 
January 21, 1958, p. 5, col. 1; Washington Post-Times 
Herald, March 3, 1958, p. B-1; Washington Evening Star, 
March 3, 1958, p. B-1. 


12 Civil suits or criminal prosecutions against lawless of- 
ficers of the law cannot be relied upon as an effective sanc- 
tion. See Nueslein v. District of Columbia, 73 App. D.C. 85, 
90, 115 F.2d 690, 695 (1940); In re Fried, 161 F.2d 458, 
459-60 (2d Cir.), cert. dismissed, 332 U.S. 807 (1947). 
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putting questions to a suspect before they arrest him. Nor, 
if he is willing, are they forbidden to question him in jail 
after he has been committed, or in his home if he has been 
released on bail. But they may not, at any time, require 
him to answer. He never loses his constitutional right to 
remain silent. The Fifth Amendment forbids compelling 
him to speak against himself not only at his trial, but also 
in such formal pre-trial proceedings as grand jury investi- 
gations, Counselman v. Hitchcock, 142 U.S. 547 (1892), 
and indirectly, z.e., hy excluding involuntary confessions, 
in such informal ones as police interrogations. Bram v. 
United States, 168 U.S. 532 (1897). An interrogation at 
police headquarters is all too frequently “a process of 
inquiry that lends itself, even if not so designed, to elicit- 
ing damaging statements .‘..” Mallory v. United States, 
354 U.S. at 454. Before the arrested person is arraigned, 
he “is under the exclusive control of the police, subject to 
their mercy, and beyond the reach of counsel or of 
friends.” Carignan v. United States, 342 U.S. 36, 46 
(1951), coneurring opinion of Mr. Justice Douglas. Ar- 
rest and the atmosphere of a police station automatically 
instill in the prisoner a fear which conduces to the extrac- 
tion of damaging statements, particularly when he is ig- 
norant of his rights ** and unfortified by counsel. 


18The United States Attorney’s brief in the instant case 
informs us that appellant was advised by the police “that 
he did not have to make any statements and that any that 
he did make could be used against him.” The record shows, 
however, that this advice was not given until the police had 
obtained oral confessions of all the crimes and the first 
written confession was being prepared. (R. 341-42.) 

Even a timely advisory statement by the police would not 
excuse failure to bring the prisoner before a committing 
magistrate as Rule 5(a) requires. Rule 5(b) requires the 
magistrate to inform the accused of his rights. If a police 
statement were a valid substitute for compliance with the 
rule, we would be faced, in case after case, with practically 
insoluble conflicts of testimony as to whether or not the 
statement was in fact given. 
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At arraignment, the magistrate must advise him (1) 
that he has a right to a preliminary hearing at which the 
police must prove that there is probable cause to hold 
him; (2) that he has a right to counsel; (3) that he is free 
to refuse to speak; and (4) that any statement he makes 
may be used against him. Undoubtedly the police machine 
operates in lower gear after this advice has been given. 
The United States Attorney’s office complained in an- 
other case, “We would find the place crawling with at- 
torneys telling him ‘you don’t have to talk to the police.’” 
Watson v. Umted States, 98 U.S.App.D.C. 221, 226, 234 
F.2d 42, 47 (1956). The utility for police purposes of ques- 
tioning an arrested person before arraigning him lies 
in the element of compulsion which results from his fear, 
in combination with his ignorance,* even when no violence 


147n this connection, see the testimony of Major Edward 
J. Kelly, Superintendent of the Metropolitan Police, in the 
Hearings before Subcommittee No. 2 of the House Com- 
mittee on the Judiciary, on H.R. 3690, 78th Cong., 1st Sess., 
at pp. 5-6 (1948): 

“Mr. Towe. The fact of the matter is, Chief, if you 
take a man, an alleged defendant, before a magistrate 
and make a charge against him, even if he is held, you 
lose control of that man for some time, do you not? 

“Major Kelly. That is absolutely true. 

“Mr. Towe. Is he put in jail, or is he free to do as he 
pleases? 

“Major Kelly. He is turned over to the United States 
marshal and committed to jail. 

“Mr. Towe. And you and your investigating officers do 
not have whatever advantage there may be in having 
that man with you for sometime? 

“Major Kelly. That is exactly correct. 

“Mr. Cravens. What advantages would you have ac- 
cruing to you by having him for some time? What do 
you mean by that? 

“Major Kelly. I mean that when you take a person 
into custody for the investigation of a commission of a 
serious crime, and the minute you have said person 

arraigned before a United States commissioner or 
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js used and no threats are either expressed or purposely 
implied. The argument for permitting the use of con- 
fessions obtained by questioning before arraignment 
therefore comes to this, that society’s interest in con- 
yvicting the guilty justifies the use of a degree of com- 
pulsion against the guilty and the innocent alike.” But 


magistrate, and he is then turned over to the United 
States marshal or committed to the jail for the purpose 
of being held, you cannot properly go any further with 
your investigation. The individual so charged or held, 
when he arrives at the jail or place that he is com- 
mitted, receives all kinds of advice and information 
from other persons held in jail—namely, those that are 
referred to as tier lawyers—and then it is absolutely 
impossible to proceed further in a proper manner with 
the investigation. In other words, the prisoner is en- 
tirely out of your control and custody, and you are 
then handicapped to the greatest extent by the ruling 
which we must now undergo since the McNabb decision 
was handed down. 

“Mr. Cravens. I get the impression from your remarks 
that the purpose of not taking him before the magis- 
trate is to keep him from getting advice. 

“Major Kelly. No, sir; that is not true. I believe that 
every person should be guaranteed the right provided 
under the Constitution of the United States, but at the 
same time I believe, and I am confident, that when a 
person is charged with the commission of a serious 
crime, there should not be any interference with the 
police or detectives until such case is brought to a 
definite conclusion. I do not mean that a person should 
be held forever, but should be allowed to stay in the 
custody of the police for a reasonable time until the 
investigation is concluded.” 


3 WIGMORE, EVIDENCE 93 (3d ed., 1957 Supp.) : 

“It is believed that the following statements of fact 
are correct, at least for hundreds of cities and in large 
classes of cases: 

“(1) The use of physical beating-up, in variant de- 
grees of brutality, not only is practised, but is deemed 
justifiable, on the ground of necessity. The necessity is 
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however effective in catching criminals fear and ignorance 
may be,’* the Fifth Amendment and Rule 5 bar their use 
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said to exist chiefly in the cases of notorious gangsters 
and syndicated rascals, where direct testimony or ade- 
quate circumstantial evidence is not expected to be 
available; and the practice is said to be limited to such 
cases. 

““(2) The use of menta! strain, by continuous inter- 
rogation, without food and without rest, by relays of 
officers, is equally prevalent, and is equally deemed justi- 
fiable; nor is it limited to the foregoing classes of cases, 

“(3) The use of false pretences, deceiving the suspect 
into believing that silence will no longer avail, is habi- 
tually used, and is deemed justifiable. By ‘false pre- 
tences’ is meant such assertions as ‘Your pal has told 
us the whole story and blames you, so you might as 
well tell your story and refute him if you can’; or ‘We 
have just found the goods where you hid them, and 
we have a complete case; so you may as well come 
clean’; the foregoing assertions being false. 

“This frank justification of habitual use of falsities, 
where a person deemed guilty has been arrested, leads 
one to infer that a false denial of having used brutality, 
when inquiry is made at the trial, would also be deemed 
justifiable, for mutual protection by the participants. 

““(4) The use of the foregoing methods, when candidly 
justified, is placed on the ground that in many cases it 
would be impossible to obtain other evidence of any 
sort sufficient to take the case to a jury, and that there- 
fore a confession is indispensable, if such persons are 
to be brought to justice at all. This doctrine approxi- 
mates almost exactly the legal rule, obtaining in the 
Middle Ages in Continental law down to the time of 
the Code Napoleon, that no person could be condemned 
until he had confessed; which of course led to the 
lawful and habitual use of torture to complete the final 
formality. A police belief that a confession is indis- 
pensable, and that it is therefore obtainable by the above 
methods, naturally tends to laxity in searching thor- 
oughly for other evidence.” [Emphasis in original] 


16 The experienced, hardened offender and the member of 
the criminal “syndicate” are generally not in ignorance of 
their rights and are unlikely to confess under the pressure 
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because they cannot be reconciled with a civilized com- 
munity’s minimum standards of fairness.’ “Rights in- 
tended to protect all must be extended to all, lest they 
so fall into desuetude in the course of denying them to 
the worst of men as to afford no aid to the best of men 
in time of need.” Goldman v. United States, 316 U.S. 129, 
142 (1942) (dissenting opinion of Mr. Justice Murphy). 

It is suggested that the 8:45 A.M. confession is admis- 
sible under United States v. Mitchell, 322 U.S. 65 (1944). 
But I find it impossible to conclude that appellant “prompt- 
ly and spontaneously admitted his guilt,” Upshaw v. 
United States, 335 U.S. at 413, explaining United States v. 
Mitchell, supra, from a record showing that he denied 
guilt when he was arrested and continued to deny it under 
questioning by two relays of officers at police headquar- 
ters. Cf. Perry v. United States, — U.S.App.D.C. —, — 
F.2d —, decided December 12, 1957. He did not confess 
until he had been held three hours and questioned at least 
an hour and a half.** 


of police detention. Fear ic likely to be an effective tool only 
in the case of the ignorant and inexperienced. See text at 
note 5, supra. 


17 Since the violation of Rule 5 makes the confessions in- 
admissible, we need not consider whether, in the absence of 
the rule, the Constitution itself would bar them. Upshaw V. 
United States, 335 U.S. 410, 414 n. 2 (1948). 


1 The later pre-commitment confessions—those made be- 
tween 10:00 A.M. and 3:00 P.M.—present an a fortiori case, 
for they were the result of more hours of detention and 
additional rounds of questioning. No amount of dissection 
of the facts can support a conclusion that those confessions 
were the spontaneous outpourings of a garrulous suspect 
eager to tell the truth. Nor does the record support a con- 
clusion that the questioning which produced the confessions 
consisted of a mere reading of an inventory of unsolved 
crimes with appellant supplying a “Yes” or “No” as to each. 
Detective Sergeant Winter, who did the questioning, admit- 
ted that he questioned appellant about each of the crimes, 
“some at more length than others.” (R. 237.) It is clear 
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It is also suggested that, even if receiving the 8:45 
confession in evidence was error, the error was not preju- 
dicial, because there was ample other evidence to justify 
the conviction. The jury knew that appellant had been 
seen near the scene of the crime and that his fingerprints 
had been found on the broken window. But also before 
the jury and looming large in the prosecutor’s summa- 
tion were appellant’s confession of the crime and the 
physical evidence of the tools used in the crime, which 
evidence the police obtained as a result of the confession, 
Weighing the evidence is a jury function. I am unable 
to say that the confession and the derivative physical evi- 
dence did not tip the scales in favor of conviction. See 
Krulewitch v. United States, 336 U.S. 440, 445 (1949), 
For that reason alone, I would disagree with those of my 
colleagues who would hold that receiving the confession 
in evidence was not prejudicial error. But there is also 
another reason which makes receiving the confession re- 
versible error. Without reaching the question whether 
a violation of Rule 5 is also a violation of a constitu. 


that appellant was still an unwilling penitent and that the 
police were by no means satisfied that he was giving frank 
and truthful answers. They did not give up simply because 
he said “No.” Officer Winter testified, for example, that he 
managed to prove appellant guilty of one of the crimes, al- 
though he denied it and that the police, despite his denials, 
still believe him guilty of some others. (R. 229-33.) As to 
another of the crimes, appellant began by denying it, but 
admitted it after Officer Winter urged him a bit. The urg- 
ing, according to the officer, consisted of “Come on, now, 
son ; tell me the truth about that.” (R. 230.) Officer Winter’s 
characterization of the questioning was: “I kept him there 
as long as I reasonably could without violating his rights, 
to ascertain whatever I could from him.” (R. 236, emphasis 
supplied.) The officer’s idea of how long he could keep a 
suspect under questioning without violating his rights was 
somewhat elastic. See supra note 3. By Judge Keech’s 
characterization, appellant “was questioned and questioned 
at substantial length.” (R. 234.) 
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tional right,’® I think the same consideration that would 
require reversal if the point were constitutional *° requires 
reversal even if it is not. That consideration is that a 
right may be “too fundamental and absolute to allow 
courts to indulge in nice calculations as to the amount 
of prejudice arising from its denial.” Glasser v. United 
States, 315 U.S. 60, 76 (1942). The right to speedy ar- 
raignment before a magistrate is such a fundamental and 
absolute right and, in formulating the rule of evidence 
excluding confessions obtained in violation of that right, 
the Supreme Court was “guided by considerations of jus- 
tice not limited to the strict canons of evidentiary rele- 
vance.” McNabb v. United States, 318 U.S. at 341. 


The Post-Commitment Confessions 


The confessions obtained after appellant had been ar- 
raigned before a magistrate and taken back to police 
headquarters were inadmissible for three reasons. 

1. They merely supplemented or reduced to writing 
inadmissible pre-commitment confessions. It has never 
been held that “making a confession under circumstances 
which preclude its use, perpetually disables the confessor 
from making a usable one after those conditions have 
been removed.” United States v. Bayer, 331 U.S. 532, 
541 (1947).74 But a confession which is made a few hours 
after an inadmissible one and while the confessor is still 
in detention, albeit no longer police detention, and which 


18 See note 17, supra. 


20 See, e.g., Lyons v. Oklahoma, 322 U.S. 596, 597 n. 1 
(1944). 


21 The later confession in the Bayer case was made more 
than six months after the inadmissible confession and at a 
time when the only restraint on the confessor was that he 


could not go beyond the limits of a military base without 
leave. 
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is inextricably intertwined with the earlier confession, 
is the fruit of the earlier one and equally inadmissible, 

2. These later confessions were obtained in the course 
of violating the magistrate’s commitment order. A con- 
fession made while in lawful detention after commit- 
ment may be admissible. See United States v. Carignan, 
342 U.S. 36 (1951). But appellant’s detention at police 
headquarters after a magistrate had ordered him com- 
mitted to jail was not lawful detention. “The compli- 
cated process of criminal justice is . . . divided into 
different parts, responsibility for which is separately 
vested in the various participants upon whom the criminal 
law relies for its vindication.” McNabb v. United States, 
318 U.S. at 348. Pointing out that the apprehension of 
suspects is a police function and their detention a judicial 
function, the Court held that the prisoner must be re- 
moved from police to judicial control] as soon after arrest 
as possible. Rule 5 embodies that objective. 11 Cyc, 
Fep. Procepure §§ 40.40, 40.50 (3d ed. 1952). It requires 
the magistrate before whom the prisoner is brought either 
to discharge him or to “hold him to answer in the dis- 
trict court,” admitting him to bail as the rules provide. 
In this district, if the magistrate decides that the pris- 
oner should be held he is authorized to commit him to 
the District of Columbia Jail. The magistrate may not 
lawfully return him to the custody of the police. He did 
not in this case. He properly committed appellant “to 
jail.” The marshal violated the magistrate’s order by 
taking appellant back to police headquarters for hours 
of further questioning. The United States Attorney ar- 


22 Metropolitan Police officials have testified that before 
McNabb the marshal used to permit them to take the de- 
fendant back to headquarters for further questioning after 
commitment, but that since McNabb they have had to pursue 
their questioning at the jail. Hearings before Subcommittee 
No. 2 of the House Committee on the Judiciary, on H.R. 
3690, 78th Cong., 1st Sess., 5-7, 10, 47, 48 (1943). 
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gues that the marshal could lawfully take him back as 
long as he did not surrender custody to the police. But 
this argument rests on the false assumption that the 
magistrate had committed the prisoner to the custody 
of the marshal. Since appellant’s detention violated the 
commitment order and had no other lawful basis, it was 
unlawful. 

3. The record does not show that the magistrate in- 
formed appellant, as Rule 5 requires, of his constitutional 
right to remain silent. The purpose of a Rule 5 arraign- 
ment is two-fold: that “the arrested person ... may be 
advised of his rights and ... that the issue of probable 
cause may be promptly determined.” Mallory v. United 
States, 354 U.S. at 454. By waiving preliminary hearing, 
appellant may have consented to being detained without 
a determination of probable cause. But there is no sug- 
gestion that he consented, or could validly have consented, 
to the magistrate’s failure to inform him of his rights. 

The right to refuse to answer questions is useless un- 
less one knows he has it. A prisoner who has been told 
by a magistrate that he need not speak and that he is 
entitled to a lawyer and to a preliminary hearing and 
who, after adequate consultation with counsel, either has 
or waives a preliminary hearing, is in a very different 
position from a prisoner who has not been told of his 
rights and, after a perfunctory conversation with a law- 
yer who knows nothing of his case, waives preliminary 
hearing and is committed to jail. In the latter case, the 
prisoner is almost as much exposed to the illegal extrac- 
tion of confessions after commitment as before. 

Appellant testified that when he was taken to the 
Municipal Court the judge offered to assign a lawyer, but 
that no one told him he had a right to remain silent under 
questioning. (R. 193.) The prosecution does not challenge 
this testimony. Nor does the only Municipal Court paper 
filed in the District Court show that appellant was advised 
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of his rights.** Even if he had been fully advised of his 
rights by a court-appointed lawyer at his Rule 9 arraign. 
ment,** this would have been no adequate or legal substi- 
tute for the advisory statement which the magistrate 
was bound to give him. Moreover the circumstances of 
the consultation with counsel virtually precluded any 
possibility that it could aid appellant. He testified without 
contradiction that the judge asked him if he wanted a 
lawyer and, when he said he did, appointed a man sitting 
in the courtroom. The judge told the lawyer to go out- 
side and talk to appellant. “. . . they sent me out one 
door, and he went out the other door, and I was in the 
bull pen in back, and he came out and lit a cigarette, 
and by the time I walked over there, he was ready to 
come back in, and he said something to me, but I don’t 
remember what he said, and we came on back into, in 
front of the judge.” (R. 1180, 1182.) Thereupon, appel- 
lant waived preliminary hearing and was committed to 


23 Rule 5(c) requires the magistrate to transmit to the 
Clerk of the District Court “all papers in the proceeding 
and any bail taken by him.” The only paper thus trans- 
mitted here was the complaint form upon which was en- 
dorsed an entry that an attorney had been appointed and 
a commitment of the appellant “to jail in default of recog- 
nizance in the sum of $5,000.00 ....” 


24 Rule 5(b) requires that the arrested person be advised 
“of his right to retain counsel” and be allowed “reasonable 
time and opportunity to consult counsel.” It does not in 
terms require assignment of counsel to indigent persons who 
find it impossible to retain counsel. Rule 44 calls for assign- 
ment of counsel to represent a defendant “at every stage 
of the proceeding” if he wishes counsel and cannot obtain 
his own. The Advisory Committee Note on Rule 44 states 
that the rule is not intended to give the defendant a right 
to assignment of counsel at the preliminary proceedings 
under Rule 5. If Rule 44 accurately restated the then exist- 
ing law as to right to counsel, as the Advisory Commit- 
tee says it was meant to do, it may be that an indigent 


ole Sp SS’ 2 
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jail in default of bond. He did not know the lawyer's 
name and never saw him again. (R. 1183.) The testimony 
of the officer who took appellant to court for commitment 
tends to corroborate appellant’s account of the commit- 
ment proceedings.» The Government made no attempt 
through this witness to contradict any part of appellant’s 
account. Nor did the Government call any other witness 
to challenge appellant’s testimony, or even try to chal- 
lenge it by cross-examination. The Government does not 
even challenge the statement of appellant’s present coun- 
sel that efforts to locate the commitment lawyer have 
been unavailing, because his name, as given on the Mu- 
nicipal Court complaint form,”® does not appear in any 
directory. A confession obtained by questioning a pris- 
oner who has not had the benefit of the substance as well 


accused committed to jail by a magistrate to await trial, 
without having had counsel, may not successfully seek re- 
lease on the ground that his Sixth Amendment rights have 
been denied him. A contrary result may perhaps be indi- 
cated by recent Supreme Court opinions to the effect that 
due process forbids discrimination against accused persons 
by reason of poverty. See Farley v. United States, 354 U.S. 
521 (1957) ; Johnson v. United States, 352 U.S. 565 (1957); 
Griffin Vv. Illinois, 351 U.S. 12 (1956). 

But even if the rules and the Constitution permit tempo- 
rary detention of an accused person who has not been 
given counsel, it does not follow that a confession obtained 
from him during such detention is admissible. Over and 
above the Sixth Amendment question involved in his deten- 
tion is the question whether receiving his confession in evi- 
dence amounts to compelling him to testify against himself 
in violation of his Fifth Amendment right. 


25 He testified that appellant was “given an attorney to 
speak to, and he came back and waived his rights to a hear- 
ing.” (R. 667.) 


76 Nor does that name appear in the Municipal Court’s 
roll of attorneys. If a lawyer with a name of different 
spelling was actually the commitment lawyer, that fact was 
not discovered by either of the parties. 
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as the form of the proceeding which is designed to inform 
him of his rights,?” may not be used in evidence against 
him. 

If I have said more in the foregoing than is necessary 
for the disposition of this case, it is because I think the 
constantly recurring problems involved in the case war- 
rant it. 


Despite the length of this opinion, moreover, I think 
it desirable to mention one additional error committed by 
the lower court in one of these cases. In No. 13212, the 


trial judge opened his charge to the jury with the fol- 
lowing: 


Ladies and gentlemen of the jury, this case has 
taken a considerable time to try. Actually the amount 
of evidence introduced is small and the case is simple. 
We have spent perhaps more time on it than the 
evidence warrants. But the reason for that is this, 
that under our system of administering justice we 
give everyone a full hearing before the case is de- 
cided. Sometimes this results in what seems to be 
an unnecessary consumption of time; but that is our 
method of administering justice. The books some- 
times say that due process of law is the process that 
hears before it condemns. So at the risk of what 
seemed to be an unnecessary consumption of time, 
you have given the defendant a very full hearing and 
then proceed to the decision. [Emphasis supplied.] 


This instruction could have been understood as implying 
that the trial was only a formality. 


271 note, merely in passing, that Trilling’s uncontradicted 
and corroborated account of the proceedings in the Munici- 
pal Court conforms with a report on that court’s practice 
in Rule 5 proceedings recently made to the District of Co- 
lumbia Bar Association by its Committee on Criminal Rules 
and Procedure. It should also be noted, however, that the 
report and objections thereto lodged by the judges of the 
Municipal Court and by a number of lawyers frequently ap- 
pointed by the Municipal Court in commitment proceedings 


are presently under consideration by the District of Colum- 
bia Bar Association. 


agate a 
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Fany, Circwt Judge, and Wasuineton, Circuit Judge, 
would reverse the convictions on all counts and remand 
the cases for new trials on the authority of McNabb v. 
United States, 318 U.S. 332; Upshaw v. United States, 335 
U.S. 410, and Mallory v. United States, 354 U.S. 449. 


Prettyman, Circuit Judge, with whom Wisur K. Mn- 
Ler and Bastian, Circuit Judges, agree, concurring in part 
and dissenting in part: These are convictions in three 
separate trials, before three different judges and three 
different juries, for four different robberies involving 
safe-cracking. I concur in the affirmance of the one judg- 
ment of conviction, being the third count in No. 13069, 
based upon the Johnson & Wimsatt offense. I agree with 
what Judge Danaher has written concerning that judg- 
ment. I dissent from the reversals. As the whole of the 
day’s events should be viewed jin considering these prob- 
lems, I shall discuss all four cases. 

The problem centers about the admission of cer- 
tain confessions. The judgments are being reversed be- 
cause of the court’s understanding of the Mallory case.’ 
My study has divided itself into three parts: (1) the 
opinion and decision of the Supreme Court in Mallory; 
(2) the facts in the Trilling eases, 1.e., the cases at bar; 
and (3) the application of the rule of Mallory to the facts 
in Trilling. I divide my opinion accordingly. It will be 
long, because I disagree with my brethren both vigorously 
and thoroughly. The matter is important, because it in- 
volves several phases of police practices in the apprehen- 
sion and subsequent trial of criminals. 


1 Mallory v. United States, 354 U.S. 449, 1 L.Ed.2d 1479, 
77 S.Ct. 1856 (1957). 
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I 
The Mallory Case 


We should view the opinion and decision in the Mallory 
case as the Supreme Court viewed the case, not as some- 
body else viewed, or may view, the facts and the dispute, 
The victim of the rape had sought help in detaching a hose 
in a sink in the basement of the apartment house. Mallory 
was alone in the janitor’s apartment; he helped her. Very 
shortly thereafter a man, who was masked but whose 
general features were identified as resembling those of 
Mallory and his two grown nephews, committed the rape 
in the basement. The woman had heard no one descend 
the wooden stairs. Mallory disappeared from the apart- 
ment shortly after the crime was committed. The Court 
was of the view that from the early stages of the investi- 
gation the police had ample evidence for regarding Mal- 
lory as “the chief suspect’. It clearly indicated that prob- 
able cause for a charge existed from the time of the 
arrest. 

Mallory was arrested the next afternoon between .two 
and two-thirty. He was questioned one way or another 
until about nine-thirty that night, when he confessed 
orally, and further until eleven-thirty or twelve-thirty, 
when he made a written confession. He was not warned 
or advised of his rights. The signed confession was intro- 
duced in evidence against him. The Court said: “The 
circumstances of this case preclude a holding that arraign- 
ment was ‘without unnecessary delay.’” And it held: 
“We cannot sanction this extended delay, resulting in con- 
fession”. 

The detection of the guilty person in a crime usually 
progresses from one stage to another as the facts are 
discovered. At first there may be no suspect at all. Then, 
as the facts are uncovered, a suspicion, but a mere sus- 
picion, develops. No arrest is permitted by law at that 
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point. The police cannot arrest without “probable cause”,’ 
i.e., reasonable ground for belief that the suspected per- 
son is the guilty one.* Then, as more facts are revealed, 
mere suspicion ripens into probable cause. At that point 
a valid arrest can be made. When the arrest is made, 
the accused person must be arraigned without unneces- 
sary delay.* Sometimes all these various stages happen 
quickly; sometimes there are long delays between them. 

When a case develops thus normally, there are three 
periods of police inquiry which must upon occasion be 
subjected to scrutiny. The first is before probable cause 
for an arrest has appeared. The police are then trying 
to ascertain the identity of the guilty person. The second 
period is after the arrest and before arraignment. The 
police, having reasonable grounds for belief that the ar- 
rested person is the guilty one, are endeavoring to make 
certain, or at least more likely, that their belief is correct. 
The third period is after arraignment. The police then 
may be tying up loose ends or may still be trying to secure 
a confession as a handy tool at trial. Mallory dealt spe- 
cifically with the second, or middle, of these periods. Rule 
5(a) of the Federal Rules of Criminal Procedure and the 
McNabb case ® also dealt with that problem. I shall there- 
fore deal first with the problem of the period between 
arrest and arraignment. 

The rule is plain: A confession obtained from an ac- 
cused during a period of unnecessary delay between ar- 
rest and arraignment is not admissible against him. The 


2 Bell v. United States, —— U.S. App. D.C. ——, —— 
F.2d (D.C. Cir., Jan. 23, 1958). 


’ Brinegar v. United States, 338 U.S. 160, 93 L.Ed. 1879, 
69 S.Ct. 1302 (1949). 


* FED. R. CRIM. P. 5(a). 


°*McNabb v. United States, 318 U.S. 332, 87 L.Ed. 819, 
63 S.Ct. 608 (1943). 


31812 O—5 
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rationale is equally plain. The Supreme Court is con- 
cerned, as is this court, about a police practice of holding 
a person and subjecting him to questioning in order to 
secure a confession. The concern is realistic. Voluntary 
confessions are favored by the law; but from the view- 
point of the police confessions are a short and easy 
route to conviction. The route is alluring, tempting. But 
across it lies a very real and rugged principle of our 
concept of the-state-and-the-citizen. The bedrock of the 
principle is that no man shall be compelled to testify 
against himself. In Bram v. United States* the Supreme 
Court discussed the subject at length and with copious 
citations, pointing out that the prohibition was a protest 
“against the inquisitorial and manifestly unjust methods 
of interrogating accused persons”. The subject was dis- 
cussed again in Wan v. United States.’ The Supreme 
Court in McNabb, Mallory, et al., formalized a rule on 
the matter. Rule 5(a) incorporated the basic requirement. 
A person held by the police unnecessarily long after ar- 
rest, without warning or advice, is under compulsion by 
the very fact of being held at the place and under those 
circumstances.* The Court blocked that route to con- 
fessions. 

But the Court did not lay down a mechanical rule. 
“The circumstances of this case”, said the Court, pre- 
cluded a different holding. The Court used expressions 
such as: “[H]e [the arrested person] is not to be taken 
to police headquarters in order to carry out a process of 
inquiry that lends itself, even if not so designed, to elicit- 
ing damaging statements” and “the delay must not be of 


168 U.S. 532, 540 et seg., 42 L.Ed. 568, 18 S.Ct. 183 
(1897). 


7266 U.S. 1, 69 L.Ed. 131, 45 S.Ct. 1 (1924). 


8 See Chambers v. Florida, 309 U.S. 227, 84 L.Ed. 716, 
60 S.Ct. 472 (1940), and Ashcraft v. Tennessee, 322 U.S. 
143, 88 L.Ed. 1192, 64 S.Ct. 921 (1944). 


ADMISSION OF EVIDENCE 347 


a nature to give opportunity for the extraction of a con- 
fession”, “resulting in confession,” “tempting utilization 
of intensive interrogation”. The Court said “process” of 
inquiry, “extraction” of the confession, “intensive inter- 
rogation”. The Court did not preclude any question or 
specify any time. It sought to convey an idea—an idea 
of inquisitorial injustice, delay with a result or an ob- 
jective. The character of the questioning is a key factor. 
Matters of fact are involved, not matters of semantics or 
of comptometer calculation. 

As I read the cases, the Supreme Court holds that 
whether a given delay between arrest and arraignment is 
unnecessary depends upon a realistic appraisal of the 
circumstances. In each of the line of cases McNabb, Up- 
shaw,’ Mallory, the Court described and then emphasized 
as critical the facts and circumstances. In McNabb the 
Court said “in the circumstances disclosed here”.*® In 
Upshaw it stressed the facts of the detention and the 
questioning. In the Fourteenth Amendment cases the 
Court has always emphasized the circumstances.” 

I refuse to agree that the Supreme Court in Mallory 
established a bare time rule to govern the admission of 
confessions. It has never said, or intimated, that a con- 
fession obtained by one hour of intensive pressure is ad- 
missible but one obtained by two hours of casual inquiry 
is not admissible. And it has not said that a confession 
obtained at eight-fifty o’clock in the morning is admissible 
but one obtained at nine-ten the same morning is not. I 


®Upshaw v. United States, 335 U.S. 410, 93 L.Ed. 100, 
69 S.Ct. 170 (1948). 


10 Supra, 318 U.S. at 341. 


11 Ashcraft v. Tennessee and Chambers v. Florida, supra 
note 8; Watts v. Indiana, 338 U.S. 49, 93 L.Ed. 1801, 69 
S.Ct. 1347 (1949); Haley v. Ohio, 332 U.S. 596, 93 L.Ed. 
224, 68 S.Ct. 302 (1948); Lisenba v. California, 314 U.S, 
219, 86 L.Ed. 166, 62 S.Ct, 280 (1941). 
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can conceive of no rationale which would support any 
such rule; in this I suppose I am in disagreement with 
the Uniform Arrest Act. 

The word in the Rule is “unnecessary”. Unnecessary 
for what? I think the Rule does not preclude a reasonable 
delay, reasonably essential to proper—emphasize “proper” 
—police procedure. The Rule does not prohibit any and 
all delay; it prohibits unnecessary delay. It does not for- 
bid all delay except the minimum of minutes necessary 
physically for the routine requirements of transporta- 
tion, preparation of papers, arousing a magistrate during 
off-hours, identification, etc. The term “unnecessary de- 
lay” has a content of substance, embodying allowance for 
proper police procedure. Reasonable and proper police 
action is not precluded. A delay is to be judged un- 
necessary-or-not upon a realistic appraisal by the court 
of the circumstances of the delay. The purpose and intent 
of the Rule was to prevent opportunity for oppressive 
treatment. It must be interpreted according to its pur- 
pose and intent. I think that in Mallory the Supreme 
Court did just that, and no more than that. 

The line between proper and improper police action 
is not a fixed barbed-wire barricade but is an area of 
circumstance. I do not shrink from the vagueness of “cir- 
cumstances” and “reasonableness” as guiding standards. 
Many rules of law depend upon those standards. The 
Fourth Amendment rests upon “unreasonable”. Almost 
all of the law of arrest depends upon the circumstances. 
For example, an officer can use such force as is necessary 
under the circumstances. Surely every police officer knows 
those basic rules. To tell the upper echelon of the force 
that the limit of permissible questioning depends upon 
the circumstances is not to lay down too uncertain a rule. 

The foregoing is the view developed at some length by 
Judge Charles E. Clark in his opinion in the Leviton 
ease.” Spot quotations will not do justice to that dis- 


12 United States v. Leviton, 193 F.2d 848 (2d Cir. 1951). 


ADMISSION OF EVIDENCE 349 


eussion. It should be read in full text, but I cannot resist 
the temptation of one brief extract: 


“We have found no definition of ‘unnecessary’ in 
the cases helpful enough td close the matter for us 
here. In truth, we think that the traditional use of 
such words as ‘undue,’ ‘unreasonable,’ ‘convenient,’ 
‘prompt,’ ete., is striking proof that each case in- 
volving the McNabb rule must needs be decided with- 
out resort to a semanticism that obscures the facts 
out of which it arises.”* 

Certiorart was denied. 

One more phase of the problem of confession between 
arrest and arraignment must be noted. The Mallory de- 
cision did not overrule Mitchell. It did not cite or men- 
tion Mitchell. It dealt with a different problem; the facts 
were different. In Mitchell the Court granted certiorari 
“{i]n view of the importance to federal criminal justice 
of proper application of the McNabb doctrine”.** Mitchell 
admitted his guilt shortly after his arrest. But he was 
not arraigned for eight days. “Undoubtedly his detention 
during this period was illegal,” the Court said. “But in 
any event,” the Court continued, “the illegality of Mitch- 
ell’s detention does not retroactively change the circum- 
stances under which he made the disclosures. These, we 
have seen, were not elicited through illegality. Their ad- 
mission, therefore, would not be use by the Government 
of the fruits of wrongdoing by its officers. Being relevant, 
they could be excluded only as a punitive measure against 
unrelated wrongdoing by the police. Our duty in shaping 
rules of evidence relates to the propriety of admitting 


8 Td. at 854. 


14 343 U.S. 946, 96 L.Ed. 1350, 72 S.Ct. 860 (1952). 


1 United States v. Mitchell, 322 U.S. 65, 88 L.Ed. 1140, 
64 S.Ct. 896 (1944). 


16 Td., 322 U.S. at 66. 








350 ADMISSION OF EVIDENCE 


evidence. This power is not to be used as an indirect 
mode of disciplining misconduct.” ** 

I now turn back to the first period of a police inquiry, 
i.e., before probable cause for arrest appears. What is 
the authority of the police to question during that period? 

Our attention is directed to the last sentence of the 
opinion in Mallory. It reads: “It is not the function of 
the police to arrest, as it were, at large and to use an 
interrogating process at police headquarters in order to 
determine whom they should charge before a committing 
magistrate on ‘probable cause.’ ” 

I refuse to agree that the Supreme Court has forbidden 
the police to investigate crime. But that result is quickly 
reached if we take the foregoing sentence and go forward 
on its words without ascribing to it any other sound basic 
idea. So far as the words are concerned, the word “ar- 
rest” might be taken to mean any detention, however 
brief, for whatever purpose, and at whatever place. So, 
if the police interrogate at headquarters all eyewitnesses 
to a crime, it could be said those persons are under arrest. 
And if they are under arrest the quoted sentence applies 
to them and the police are using an interrogating process 
at police headquarters in order to determine whom they 
should charge. Under that reading of the opinion all such 
witnesses would have to be arraigned. I think the Court 
meant no such thing. 

At least one of the prime functions, if not the prime 
function, of the police is to investigate reports of crime 
or the actual commission of crime. The usual, most useful, 
most efficient, and most effective method of investigation 
is by questioning people. It is all very well to say the 
police should investigate by microscopic examination of 
stains and dust. Sometimes they can. But of all human 
facilities for ascertaining facts, asking questions is the 
usual one and always has been. The Courts use that 
method. 


17 Id, at 70-71. 
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I ascribe to the Supreme Court what I deem to be a 
sensible and sound statement. The Court meant that the 
police cannot round up all possible suspects in a crime 
and then by a process of questioning at police head- 
quarters sweat a confession out of one of them. Upshaw, 
supra, made clear and certain that the police cannot by 
long questioning obtain a confession in order to estab- 
lish probable cause for an arrest. They cannot do that 
by taking a lone suspect and giving him this treatment 
in solitude, and they cannot do it by group seizure and 
then by group treatment squeezing, or compelling, or 
otherwise extracting a confession out of one. But this 
has nothing to do with interrogating various people to 
ascertain the facts about a crime. 

Many strong leaders in the protection of individual 
rights, such as the late Judge Jerome Frank, berate in- 
adequate police investigation. Innocent men go to jail 
or to death, they say, by reason of unthorough, hasty 
police inquiries. Horror stories ensue from deficient, care- 
less investigation. It would be a simple thing for the 
police to charge and arraign every suspect and then wash 
their hands of the whole affair; it would be simple and 
also brutal. Judge Frank, in his book Not Guilty, did 
as other leaders of his type have done; he praised the 
persistence with which police dog a guilty man with ques- 
tions until an innocent suspect is cleared. 

Moreover I think the Supreme Court did not mean that 
the police in the course of an investigation must scrupu- 
lously avoid asking all possible suspects any questions 
lest perchance one of them might readily admit guilt, or 
lest perchance they hit upon a fact—or an inflection— 
which is probable cause for a charge. The police can 
question suspects. In the process of investigation possible 
suspects must be subject to questioning. 

If the police can question either a person they believe 
knows something about a crime or a mere suspect, how 
long and how can they question him? I think both the 
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time of questioning and the mode of questioning are 
factors. Some negatives are plain. We have already seen 
that officers cannot use either a period of questioning or 
a method of questioning designed to or effective for ex- 
tracting a confession. They cannot hold such a person 
without proceeding to the questioning; they cannot throw 
such a person into a cell block as though he were under 
arrest. Now, on the affirmative side, I think the rule of 
the cases is that the police can question a person not a 
suspect or one who is a mere suspect, so long as the pe- 
riod of detention and the mode of the questioning are 
reasonable under the circumstances for the purpose of 
obtaining information. 

I think the rule of reasonable-for-the-purposes-of-in- 
formation must necessarily be the rule. The police must 
investigate crime. That much is clear; it is one of the 
fundamentals of organized society as contrasted with an- 
archy; it is part of the rule of law. Inquiry reasonable 
for information purposes is no part of intensive inter- 
rogation for the purpose, or with the effect, of extracting 
confessions. ! 

Whether the questioning is reasonable and proper, or 
whether it is so illegal as to nullify use of its fruits, is 
dependent upon the facts. It takes no astute student of 
police procedure to recognize whether the police are try- 
ing to extract a reluctant confession or whether they are 
reasonably seeking the solution to a crime. 

In his concurring opinion in the Watts case*™ Mr. 
Justice Jackson discussed these problems of police in- 
vestigation. 

I think, if the circumstances are that the police are 
investigating a crime and asking available persons rele- 
vant questions, they are performing a proper function. 
They are not required to charge all such persons with 


18 Watts v. Indiana, 338 U.S. 49, 57, 93 L.Ed. 1801, 69, 
S.Ct. 1347 (1949). 
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the crime. They need not forthwith take such persons 
before a magistrate. It seems to me such persons are 
not under “arrest”, within the meaning of Rule 5(a), even 
if they are under some sort of compulsion to go to head- 
quarters and answer questions. The Rule cannot mean 
that every person questioned in connection with a crime 
must be arraigned. 

So the sum of it is, as I see it: (1) The police can 
question people about a crime. (2) If and when probable 
cause for arresting such a person appears, he must be ar- 
rested and then arraigned without unnecessary delay. (3) 
If and when it develops that such a person is a material 
witness, there are statutory provisions as to what shall 
be done.’® (4) Absent such developments ((2) and (3) 
above) a person may be questioned in a manner and for 
a period reasonable for the purpose of obtaining infor- 
mation. When a reasonable period for the purpose under 
the circumstances has expired, such a person must be re- 
leased. (5) The police cannot question in a mode or for 
a period which has the effect of extracting a confession 
not otherwise forthcoming. 

We come, then, to the third period of possible police 
inquiry, the period after arraignment. As I read Mallory, 
the Court did not overrule, impinge upon, or even by 
implication cast doubt upon the decision in Carignan.” . 
It did not cite Carignan; the facts and the problem in 
Carignan were different. Carignan was detained by the 
police at 11 a.m., Friday, September 16, 1949, in connec- 
tion with an assault. He confessed, and around 4 p.m. 
the same day he was arrested and arraigned for the as- 
sault. In the meantime he was questioned about a murder. 
He was questioned all day Saturday—the day following 
his arrest—on that subject, and on Monday morning the 


19 FED. R. CRIM. P. 46(b); D.C. CoDE § 4-144 (1951). 


20 United States v. Carignan, 342 U.S. 36, 96 L.Ed. 48, 72 
S.Ct. 97 (1951). 
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questioning began again. Sometime that day he con- 
fessed to the murder. The Supreme Court held that 
confession admissible against him. Carignan’s deten- 
tion was legal, the Court said, and it concluded: “We 
decline to extend the McNabb fixed rule of exclusion to 
statements to police or wardens concerning other crimes 
while prisoners are legally in detention on criminal 
charges.” Mr. Justice Douglas, with whom Mr. Justice 
Black and Mr. Justice Frankfurter joined, concurred” 
but dissented on the point we are here discussing. How- 
ever, as I read their opinion, it is premised upon the 
proposition that, when arraignment “is a pretense or 
used as the device for breaking the will of the prisoner 
on long, relentless, or repeated questionings, it is abhor- 
rent.” The dissenters said, “We should make illegal 
such a perversion of a ‘legal’ detention.” So it seems to 
me these Justices did not mean they would outlaw all 
questioning after arraignment; they meant they would 
outlaw confessions obtained by long, relentless or re- 
peated questionings after arraignment. 

Rule 5(a) applies to delay before arraignment and to 
such delay only; it has no application either in terms or 
in theory to events after arraignment. So in dealing 
with those events that Rule is out of the picture. McNabb, 
Upshaw and Mallory dealt with the evidentiary rule un- 
der Rule 5(a). But the constitutional rule remains in 
effect after arraignment as well as before it. A coerced 
or involuntary confession cannot be admitted, no matter 
when it is secured. The problem involved in the admis- 
sibility of a confession made after arraignment is a prob- 
lem of coercion, not a problem of mere delay in obtaining 
it. 

The point is made vivid by the second McNabb case.” 


*1 The Court affirmed, on another point, the judgment of 
the Court of Appeals setting aside the conviction. 


22 McNabb v. United States, 142 F.2d 904 (6th Cir. 1944). 
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After the Supreme Court remanded the McNabb case, evi- 
dence was taken concerning the arraignment. It devel- 
oped that almost all questioning of the suspects, as de- 
scribed in the Supreme Court’s opinion, had taken place 
after, not before, arraignment. The trial court there- 
upon admitted the confessions. The Court of Appeals for 
the Sixth Circuit considered the point and ruled suc- 
cinctly : * 


“Appellants complain that after their commitment 
they were removed from jail for the questionings, in 
violation of Sec. 605 of Title 18 U.S.C.A. The point 
is without merit. Assuming that their removal was 
without authority, it does not follow that it changes 
the circumstances under which the confessions were 
made. See United States v. Mitchell, supra.” 

The Supreme Court denied certiorari** although fully 
aware of the basic controversy in the case, which was 
the admissibility of the confessions, and of its own ruling 
in respect to them. 

The problems with which we are here dealing have 
been the subject of two centuries of discussion and of 
voluminous writings. To attempt to reflect even a small 
fraction of the views on the subject would produce at 
least a small book. Citations to much of the discussion 
can be found in the Symposium published in the North- 
western University Law RevieWw* about a year ago un- 
der the title Are the Courts Handcuffing the Police?.*® 
The British have dealt with the problem intensively at 
least twice, and several of our states have investigated it. 


3 Id. at 908-909. 


#4323 U.S. 771, 89 L.Ed. 616, 65 S.Ct. 114 (1944). 
7°52 Nw. U.L. REV. 2 et seg. (1957). 


76 See also Warner, The Uniform Arrest Act, 28 Va. L. 
REV. 515 (1942); 53 YALE L.J. 758 (1944); Waite, Public 
Policy and the Arrest of Felons, 31 MicH. L. REV. 749 
(1933) ; 42 MicH. L, REv. 147, 679 (1943-44), 









356 ADMISSION OF EVIDENCE 





The Uniform Arrest Act is quite specific on some parts 
of these problems.*” We are dealing with complex prob- 
lems, known long since and attacked many times; we are 
not facing an innovation of unexplored possibilities. 

The opinion of the Court in Mallory dealt with an un- 
complicated situation, in which, as the Court saw the 
facts, there was an arrest upon ample probable cause, 
then hours of questioning, and an ensuing confession, all 
without warning or arraignment. The opinion was short. 
The Court simply applied to the circumstances of the 
ease, as the Court viewed them, the rule and principle 
announced in McNabb and Upshaw. It cited no other 
cases. It announced no new rule. 


II 
The Trilling Cases 





In these consolidated appeals we are reviewing three 
separate trials, which involved four occasions of alleged 
safecracking. Each of three trial judges, Judges Holtzoff, 
Keech and Matthews, submitted Trilling’s confessions to 
a jury upon instructions to determine whether they were 
voluntary. Thus the problem went to three separate 
juries. None of the judges or jurors thought the con- 
fessions were involuntary; in each case Trilling was con- 
victed. 

My brethren make the mistake of viewing the facts in 
one telescoped, condensed frame—like looking back at 
telephone poles on a railroad track. They see arrest at 
2:30 a.m., jail at 10 p.m., much questioning, ergo all con- 
fessions inadmissible. I think we should view events as 
they occurred. 

At about 2:30 a.m., September 1, 1955, a police detec- 
tive named Trammelle, who was on patrol duty, observed 
a car standing, with the motor off, on a dead-end street 


*7 See, e.g., §§ 1, 2(8), 11. 
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in an unlighted warehouse district. Two men were in 
the car. Among the warehouses on the street was that 
of Johnson & Wimsatt, a lumber company. In response 
to inquiry by the detective, one of the men got out of 
the car and produced his driver’s permit, ete. The officer 
noted the data. The man was John Trilling. The officer 
did not detain him. 

At the next midnight roll call—which would have been 
12:01 a.m., September 2nd—a message was read about a 
housebreaking at the Johnson & Wimsatt warehouse. 
Detective Trammelle of course recalled the above inci- 
dent. He went to the Identification Bureau. A fingerprint 
had been lifted from a windowpane at the Johnson & 
Wimsatt warehouse. The print matched a fingerprint of 
Trilling already on file. Trammelle went to Trilling’s 
home and arrested him at about 5:30 a.m. 

Trilling was questioned in the car en route to head- 
quarters, and thereafter off and on until 7 a.m., when he 
was put in the cell block. This questioning occupied what 
“may have been an hour in all.” Part of this hour was 
occupied with routine police identification, etc.2* He was 
booked at 7:14 a.m. and returned to the cell block. He 
was not questioned further until shortly after 8 a.m. He 
made no admissions during this period. 

Detective Trammelle went off duty at 8 am., and a 
Detective Friel, also of the Safe Squad, came on duty. 
Trammelle told Friel that Trilling had been arrested and 
that they had “made” him on fingerprints on a house- 
breaking at the Johnson & Wimsatt Lumber Company.” 

Friel had known Trilling’s family for twenty years. 
He made this fact known to Trilling and told him the 
police had “made” him on fingerprints. Friel testified 
five times as to the length of time he spent questioning 


°° R. 559, 600, 212, 213. 


29 R. 951, 952, 218, 219, 249, 86, 969, 350, 351, 431, 596, 
161. 
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Trilling before Trilling confessed: “a few minutes” ;* 
“fifteen or twenty minutes”;** “wasn’t in [sic] a matter 
of fifteen minutes”? “* * * after confronting Trilling 
[with certain information], * * * Trilling admitted * * *, 
About 8:20 a.m. or 8:30.”** This confession related to 
the Johnson & Wimsatt case. Friel talked to Trilling 
approximately one-half hour in all. Police roll call was 
at 8:45 a.m. 

On the police books at this time was an unsolved mur- 
der case known as the Aristo murder. It involved an 
attempted safe robbery, and Trilling had worked nearby 
the Aristo plant. So Trilling was a suspect, but a mere 
suspect. Sergeant Friel turned Trilling over to the Homi- 
cide Squad. Sergeant Clark of that Squad took him for 
tests of blood on his person. This test began at 9:40 a.m. 
and took approximately fifteen minutes. 

At about ten o’clock Sergeant Clark called Sergeant 
Winter of the Safe Squad and told him, “This man has 
told me about some safe jobs.” ** On the Safe Squad 
assignment book were some fifteen unsolved cases in- 
volving safe-cracking. Sergeant Winter, with the book 
before him, went down the list of these cases with Trilling. 
Winter testified :* 






“Now, I took the book right from her and asked 
him, I said, ‘All right; how about this Leon’s Retail 
Market, at 1131 14th Street, Northwest?’ 

“He said, ‘No’. 

“*How about Air Brakes and Control at 1411 L 





. 952, 157. 
. 960. 
. 956. 
. 349. 
. 662. 
. 227. 
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Street, Southeast?’ That is Case Number 7 on our 
book. 


“He said, ‘Yes’. 
“And here is a pencil check mark that I placed 
beside it at that time.” 

In this manner Winter went through the entire list, Tril- 
ling saying as to some “I did that job” or “Yes” and as 
to others “Not me” or “No”. He admitted eight of the 
listed jobs.*® 

Trilling’s statements to Winter started at 10 a.m.*’ His 
first confession to Winter was made “immediately, or 
within seconds”.** Winter talked to Trilling for about 
thirty or forty minutes, or until about 10:30 a.m.** Then 
Sergeant Clark questioned Trilling about the Aristo mur- 
der for approximately thirty or forty-five minutes.*° 

At about eleven o’clock Clark turned the defendant over 
to a Sergeant Deenihan, the Homicide Squad lie detector 
operator,*' who gave Trilling a test—at Trilling’s re- 
quest, the officers said,**—solely in connection with the 
Aristo murder.** The test produced “a conclusive read- 
ing” absolving Trilling “of all implication” in the Aristo 
murder.** Deenihan told Trilling he was “exonerated”, 
and Trilling was greatly relieved.* 


86 R. 227-232, 142, 964, 977, 965. 


57 R. 755, 756, 966, 965, 142, 143, 260, 970, 977, 978, 979, 
996. 


33 R. 966. 

3° R. 661. 

© R. 633, 632, 631, 839. 

1 R. 837, 634, 641. 

2 R. 99, 100, 319, 340. 

8 R. 1202. 

* R. 650, 318, 1206, 1207, 1208. 
© R. 1205, 1206, 1197. 
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At one p.m. Trilling was returned to Sergeant Winters, 
and the two went to the basement of the Municipal Build- 
ing, where Trilling drank a bottle of milk. They came 
back to the Safe Squad office, and Trilling explained more 
fully his part in four cases in which he had previously 
admitted participation. He also hold Winter that, when 
he had been queried by Sergeant Trammelle in the middle 
of the night near the Johnson & Wimsatt warehouse, he 
and his partner were actually in the midst of their safe- 
eracking and had momentarily returned to their car for 
some tools. Between 2:15 and 2:35 Trilling dictated a 
written confession in the Air Brakes and Control Com- 
pany case,*® one of the cases in which he had already 
identified himself as a participant. As Trilling was dic- 
tating, the manager of Air Brakes and Control Company, 
a Mr. Spindler, arrived at the Safe Squad office *” and 
witnessed the signing of the statement.*® Spindler ques- 
tioned Trilling about the details of the safe-cracking,” 
and Trilling told him, among other things, that he should 
get a safe with a round door, as they were harder to 
erack.™ 

Sometime between 2:45 and 3 p.m. Trilling was taken to 
the Municipal Court for the District of Columbia for 
arraignment proceedings.“ A complaint was lodged 
against him at 3:14 p.m. He thereupon appeared in 
court, the court, being requested to do so, appointed 
counsel for him, and he waived preliminary hearing. 
Bond was set at $5,000. 


“6 R. 264, 669. 

‘TR. 272. 

*8 R. 307, 308. 

 R. 272, 273, 39. 

5° R. 40, 260, 261. 

1 R. 722, 984, 1005, 1009. 
52 R. 1340. 
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The court committed Trilling to the custody of the 
United States Marshal, and he left the courthouse in the 
actual custody of two deputy marshals, handcuffed to one 
of them. Authorization to return Trilling to police head- 
quarters for further questioning was given by the United 
States Marshal himself. 

Trilling made another written confession from 4:20 
to 5:30 p.m. in a case not here involved.™ 

Trilling saw his “girl friend” at headquarters for about 
twenty minutes before he, Winter, and the two deputy 
marshals went to Rock Creek Park for the purpose of 
recovering some tools Trilling said had been used in 
accomplishing various safe jobs. Trilling’s co-defendant, 
one George Watts, with two detectives, preceded them. 
Being unable at first to locate the hiding place, Trilling 
said to Watts, “George, didn’t you put them under a 
log?”.> Watts pointed out the log, and under it were 
found a crowbar (which Trilling said was a “baby” and 
would open anything), a hammer, four cotton gloves, and 
a screwdriver. Having concluded the search in Rock 
Creek Park, Trilling directed a search at First and Canal 
Streets for a watch which he had taken from the Air 
Brakes place. The search was unsuccessful at that time, 
but on the following day the watch was found in that 
vicinity. 

Upon returning to headquarters (or possibly just be- 
fore leaving for Rock Creek Park) Trilling accompanied 
Winter to the basement of police headquarters and there 
identified the safe which belonged to Mr. Stephanos Rados, 
proprietor of the Kennedy Food Shop, one of the places 
listed in the robbery assignment book. Mr. Rados himself 


88 R. 1215. 

 R. 1008, 1009. 
85 R. 325-326. 

56 R, 281. 
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arrived at police headquarters sometime in the late after- 
noon, and Trilling described to him in detail how he had 
cracked the safe. This confession was subsequently, be- 
tween 8:20 p.m. and 8:48 p.m., reduced to writing. 

In the meantime, around 7:30 p.m., Mr. Stanley §, 
Himmelfarb, proprietor of a gas station at 3501 Connee- 
ticut Avenue, scene of another safe-cracking admitted by 
Trilling, arrived at police headquarters, and Trilling 
elaborated upon his earlier written confession. His girl 
friend was in the room with him from 6:30 p.m. until he 
was placed in jail at about 10 p.m. 

At trial Trilling denied confessing to any crime on the 
morning of September 2nd. His testimony as to whether 
he confessed at all before going to court is contradictory, 
as was his testimony on other matters throughout the 
three trials. At first he recalled signing the Air Brakes 
confession “late that night” but subsequently remembered 
signing it before going to court. Actually the confession 
itself, as well as the testimony of Spindler and Winter, 
showed that it was signed at 2:35 p.m. Trilling testified 
in this manner throughout the trials, varying his story 
as he went, apparently according to what he concéived 
to be in his best interests. The record shows him to have 
been most loquacious, joking and boasting as he detailed 
the methods and means he employed in committing eight 
separate crimes, and offering gratuitous tips on the fine 
art of safe-cracking. He identified the safes he had 
cracked and the tools he used. 


Itt 
The Application of Mallory to Trilling 


Study of the Trilling cases falls into the following 
parts: (1) the Johnson & Wimsatt matter; (2) the Aristo 
murder inquiry; (3) the oral statements about the other 
robberies; (4) the written confession in the Air Brakes 
case and the elaboration of the oral confessions; and (5) 
events after arraignment. 
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1. The Johnson & Wimsatt matter. 


The confession to this robbery came as the result of 
a simple statement by an officer who had known Trilling’s 
family. Trilling had been arrested at about five-thirty 
that morning, and there was ample probable cause—the 
fingerprint plus his having been seen by an officer near 
the place of the crime at about the time of the crime— 
for the arrest. He was legally detained under arrest from 
that hour. Detective Trammelle testified at all three of 
the trials about the length of time Trilling was questioned 
by him. His testimony is very clear that the actual time 
of questioning by him was at most an hour. The rest of 
the time until shortly after eight o’clock was occupied 
with police identification routine. This routine—checking 
fingerprints, ete—was not a delay; it was an essential, 
unoppressive police procedure. Had the prints not 
checked, an important part of the grounds for belief in 
Trilling’s guilt would have disappeared. Friel did not 
question Trilling for any appreciable time before the con- 
fession came. He did not question him intensively at all. 
There was not a shred of evidence that Trilling was held 
during this period in order to extract a confession. This 
is not a case in which the police have purposely held a 
prisoner, knowing that no magistrate would be available 
for some hours. The police waited for Trilling to come 
home and forthwith arrested him. 

There was no prolonged or intensive questioning of 
Trilling about the Johnson & Wimsatt matter. There 
was no “process of inquiry” respecting this matter. The 
record shows that the police were in large measure con- 
tent with their case against Trilling; they had almost 
caught him red-handed, and they had his fingerprint on 
the job. Trammelle’s statement to Friel was not to urge 
him to question Trilling; it was a flat statement of 
finality—they had their man in the Johnson & Wimsatt 
ease. No written statement about Johnson & Wimsatt 
was made, 
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My view is clear that failure to arraign before 8:15 in 
the morning after a 5:30 a.m. arrest is not an “unneces- 
sary delay” in the processes of arrest and arraignment. 
We have to take some reasonable cognizance of the facts 
of life at those times of the morning. It is not unreason- 
able to abide normal early morning routines. The police 
tours of duty shift at eight o’clock. Papers have to be 
prepared. Judges and commissioners normally come to 
the office at nine or ten o’clock. The confession did not 
come during an unnecessary delay. 

My view is that the oral statement about Johnson & 
Wimsatt made to Sergeant Friel was not in violation of 
Rule 5(a) or the McNabb or Mallory cases and was 
admissible. 


2. The Aristo Murder. 


Immediately after roll call Clark of the Homicide Squad 
began questioning Trilling about this murder—‘“at that 
time * * * the most important case * * * in Headquar- 
ters”. The killing had oceurred in the midst of an at- 
tempt at a safe-cracking similar to the Johnson & Win- 
satt job. Trilling had worked near the Aristo place— 
next door, he said. So he was a promising suspect, but 
a mere suspect. His hands and clothes were given a labo- 
ratory test for blood stains. He was given a polygraph 
(lie detector) test. The officer testified this was done at 
Trilling’s request—Trilling says not. The examination 
about the murder continued, with a half-hour recess which 
we shall discuss in a moment, until shortly after one 
o’clock. As a result, Trilling was cleared of implication 
in the murder. 

The question is whether the delay in arraignment for 
the Johnson & Wimsatt crime, caused by the inquiry into 
the Aristo murder, either (1) made the Johnson & Wim- 
satt confession nunc pro tunc inadmissible or (2) made 
the ten o’clock confessions to the other robberies inad- 
missible. The Mitchell case, supra, settles the first part 
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of this question in the negative, and so that part requires 
no discussion. 

An affirmative answer to the second part of the question 
can be reached only by holding that the detention for the 
Aristo inquiry was illegal. If Trilling had not been under 
arrest for another offense but was nevertheless a suspect 
in a murder, the inquiry unquestionably would have been 
legal and proper. It had not the remotest connection with 
unjust inquisitorial methods, either in time taken or in 
manner pursued. It was not long. No evidence of per- 
sistent or harsh questioning appears. No evidence of 
untoward treatment appears. The man was cleared by 
the inquiry. He had a right to be asked about an of- 
fense of which he was suspected but was in fact not guilty. 
Clearly the manner and length of time of the questioning 
were reasonable under the circumstances. Surely the 
police can by reasonable inquiry clear a man of suspicion 
which lies upon him. 

Does a different rule apply when the questioning occurs 
during a delay in arraignment for another offense? I 
think not. The Aristo murder and the Johnson & Wim- 
satt safe-cracking were separate affairs. The inquiry 
about Aristo caused the delay. The inquiry did not 
concern the offense for which Trilling was due to be 
arraigned. Trilling was not questioned during this delay 
concerning an offense for which there was probable cause 
for a charge. The problem is different from the problem 
where arraignment is delayed to permit an inquiry into 
the offense for which the accused has been arrested and 
is due to be arraigned. 

I think the fact that the suspect was already legally 
under arrest is not in and of itself determinative of the 
issue of the propriety of the inquiry. To state it another 
way, the mere fact that the suspect is under arrest for 
another offense does not make the inquiry unreasonable 
or illegal. The fact of prior arrest is a circumstance 
which should be considered with all the other circum- 
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stances in determining whether the inquiry is reasonable, 
unoppressive, and therefore proper and legal. 1 think the 
same rule applies whether the suspect is or is not under 
valid arrest; that is, that the police can question a sus- 
pect already under arrest for another offense, if the 
questioning under that and all the other circumstances 
is reasonable in mode and time. 

The officers involved testified specifically and repeatedly 
that no threats of an Aristo murder rap were used to 
extract any confession, either of Johnson & Wimsatt or 
of any other robbery. Trilling denied that he made any 
of the confessions before arraignment, and he also as- 
serted that threats were used. Thirty-nine people—three 
district judges and thirty-six jurors—heard Trilling tes- 
tify and also heard the officers testify; not one of them 
believed Trilling. The Supreme Court admonished us in 
Mitchell™ that in such a situation we should accept the 
version of the facts as believed by the jury. Atany rate 
I do so. 

I have already explained in some detail my view that 
the term “unnecessary delay” in Rule 5(a) has a mean- 
ing of factual substance and is not a mere prescription 
of a minimum of minutes. 

Upon the whole of the circumstances it seems clear to 
me that the inquiry of Trilling about the Aristo murder 
was reasonable in all respects, a proper police action, 
even considering the circumstance that Trilling was then 
under valid arrest for the Johnson & Wimsatt offense. 
I think the delay in the arraignment for the Johnson & 
Wimsatt affair due to the questioning in the Aristo mur- 
der was not an “unnecessary” delay within the meaning 
of the Rule or the cases. I think the delay was not an 
illegal detention. It did not nullify the prior confession 
or the confessions in the other robbery cases given dur- 
ing its course. 


57 Supra, 322 U.S. at 69 n. 2. 
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3. Oral confessions to the other robberies. 


While Clark was questioning Trilling about the murder 
the subject of other robberies was broached. Clark, being 
of the Homicide Squad, called Winter of the Safe Squad. 
The assignment book listed fifteen unsolved safe-cracking 
cases between January 1 and September 1, 1955. Many 
of them were of the same general nature as the Johnson 
& Wimsatt offense and occurred in the same general area 
along the railroad tracks. So Trilling was a suspect, 
but a mere suspect. Winter sent for the book and went 
down the list with Trilling and asked him one question 
about each case. He denied seven and was never charged 
with those offenses. He admitted eight and was charged 
with three of them. So the inquiry in part cleared him 
of suspicion and in part resulted in confessions. 

The question is: Could the police ask Trilling just one 
question about each of these crimes? They did not sub- 
ject him to a process of inquiry designed to extract a 
confession. Could they ask him about them as they did? 

What was the duty of the police? In the interests of 
others who might be unjustly suspected or charged with 
these crimes, and in the public interest in the detection 
of crime, it was the duty of the police to do precisely 
what they did. The procedure they followed was proper 
and commendable police action. 

I have already indicated in the discussion of the Aristo 
matter that I am of opinion the delay in the arraignment 
for the Johnson & Wimsatt affair, being due to the Aristo 
inquiry, was not illegal. These oral confessions came 
during a recess in the Aristo inquiry and were not made 
during a period of illegal detention. 

My position here is amply supported by the opinion 
of the Court of Appeals for the Second Cireuit in the 
Leviton case, supra, and by numerous writers in the field. 
No case that I have read holds to the contrary. I also 
have the support of every fighter for careful police 
methods, every foe of arbitrary police action which ar- 
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raigns mere suspects and lets them fight their way out 
of the net. I repeat that I refuse to agree that the 
Supreme Court has forbidden the police to investigate 
crime by methods of inquiry reasonable in mode and 
time. Certainly Mallory did not do so. The oral con- 
fessions here involved were properly admitted in evidence, 


4. The written confession on the Air Brakes safe-cracking 
and the elaboration of the oral confessions. 


At about one o’clock Trilling was returned to Sergeant 
Winter, who took him downstairs in the Municipal Build- 
ing to a snack bar, where Trilling had a bottle of milk 
and a chocolate bar. Thereafter Winter began to ques- 
tion him about the crime at the Air Brakes Control place 
and about three other offenses. Trilling described the 
events in detail. As to Air Brakes, for example, he told 
who was with him, how they broke in, where the safe 
was, what sort of safe it was, what tools they used, how 
much money they got, how they divided it, and how they 
went home. Trilling then dictated a statement, and Win- 
ter typed it. It was signed at 2:35 pm. The forepart 
of the statement was Trilling’s agreement that he under- 
stood the statement.could be used against him. While he 
was making these statements (the precise time is not 
fixed) Mr. Spindler, manager of Air Brakes, was brought 
in, heard the statements, asked some questions, was ad- 
vised by Trilling what sort of safe is crack-proof, and 
signed the written statement as a witness. This written 
confession was a detailed confirmation of the oral con- 
fession given at 10 a.m. 

One view of the admissibility of this document and of 
these oral elaborations is that they were given during an 
unnecessary delay in the arraignment for the Johnson & 


58 At one point Trilling denied signing any statement be- 
fore being taken to court, and he persistently denied making 
any oral statements whatever. 








ADMISSION OF EVIDENCE 369 


Wimsatt offense and are therefore inadmissible. That 
conclusion might be based upon the view that the whole 
period from 8 a.m. to the writing at 2:35 p.m. was an 
unnecessary delay in arraignment. Or it might be based 
on the view that in any event the delay after one o’clock 
was unnecessary. The problem is not as free of diffi- 
culty as, in my view, are the other points in the case. 

The statements made from 1:00 to 2:35 p.m. differ 
from the earlier oral confessions, in that they were given 
after probable cause existed for arrest and arraignment 
for these very offenses, and in that they were in response 
to more than one question. My own view, as I have ex- 
plained, is that the failure to arraign before one o’clock 
was not due to unnecessary delay. My further view is 
that the delay until 2:35 was not so prolonged, or for 
such purpose, or so utilized, as to be prohibited as “un- 
necessary”. The police obviously had three things in 
mind. They wanted the best evidence possible of the 
confessions freely made, and they wanted corroboration 
of those earlier confessions. They also wished to locate 
the stolen property—money, tools, a watch, a lighter, and 
a pen taken from Air Brakes, and money and a safe 
from the Himmelfarb gas station. They were not seek- 
ing confessions—they already had the confessions—they 
were seeking confirmation and detail. To hold these 
statements inadmissible is to hold that the police, having 
a quick, short, blanket admission of a crime, (1) cannot 
reduce -the admission to writing and (2) cannot inquire 
for details. I do not agree to that conclusion. 

I think the Supreme Court did not intend to forbid 
the reduction to writing of an oral confession freely given. 
And, if it did not mean to forbid the writing, it must 
have meant to permit the time required for the writing. 

Spontaneous and voluntary confession to nine distinct 
crimes is, I would think, somewhat unusual. It was only 
common sense to try to ascertain whether Trilling really 
knew the details. That he did know them was immedi- 
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ately evident; he discussed them to the point of garrulity. 
The information thus obtained served to advise the com- 
plaining witnesses of the disposition of their property. 
The delay was short—not more than an hour after the 
lunch episode. The period was occupied in part by dis- 
cussion between Trilling and a citizen whose safe had been 
cracked. Recognizing fully that Trilling could have been 
arraigned at one o’clock, I still think this sort of pro- 
ceeding is not the “unnecessary delay” forbidden by the 
Rule. I realize that the Supreme Court has said the 
Rule allows the police little leeway. But it seems to me 
an hour’s time, while an oral confession given in re- 
sponse to a single question was reduced to writing and 
signed, is so minute a period as to be within any rea- 
sonable leeway. If this had been a prolonged period, or 
if the questioning had been intensive or oppressive or the 
treatment harsh, we would have a different problem. [| 
get back to my basic premise, derived from the Supreme 
Court’s opinion in Mallory, that the duty enjoined upon 
arresting officers does not call for mechanical or auto- 
matic obedience; the delay must not be of a nature to 
give opportunity for the extraction of a confession; and 
the circumstances of the case—not a flat time rule—are 
determinative of the question whether the arraignment 
was without unnecessary delay. 


0. Events after arraignment. 


Rule 5(a), McNabb and Mallory do not apply to con- 
fessions made after arraignment while an accused is in 
the custody of United States marshals. The Constitution, 
of course, applies after arraignment as well as before it. 
In holding inadmissible all statements made after arraign- 
ment, my brethren must be either (1) holding the con- 
fessions involuntary in the constitutional sense or (2) 
writing a new rule. 

There is no evidence to support a conclusion that 
Trilling’s admissions after arraignment were other than 
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voluntary. As I have pointed out, three juries considered 
the problem, and there was no dissent from any one of 
thirty-six jurors. I say there is no basis whatever for 
this court to hold these admissions involuntary. I have 
related the facts in detail. I shall not repeat them here, 
but they should be re-read at this point. 

It is possible for this court to make a new rule of 
evidence for this jurisdiction. We could rule that all 
admissions, voluntary or involuntary, made after arraign- 
ment are inadmissible. But I submit that such a rule, 
if made, should be prospective only. And I submit fur- 
ther that such a rule would be at variance with the whole 
theory of the importance of arraignment, of warning, of 
counsel, and of the custody of the accused in the judicial 
branch of government. Some new theory would have to 
be devised to support such a new rule. None is suggested. 
In rejecting the admissions made after arraignment, my 
brethren do not inake clear the basis of their action. They 
do not say whether they are applying the constitutional 
prohibition against coerced confessions or are writing a 
new rule munc pro tune. 

Trilling was arraigned in open court before a judge 
of the Municipal Court for the District of Columbia. 
These judges are appointed by the President of the 
United States upon the recommendation of the Attorney 
General, with the advice and consent of the Senate. A 
lawyer was appointed for Trilling. He talked to the 
lawyer. He was committed to the custody of two deputy 
United States marshals. These officers are subordinates 
in the Department of Justice, under the supervision of 
the Attorney General, into whose custody federal courts 
usually commit convicted prisoners. When courts speak 
of custody of the judicial branch they mean the custody 
of the Attorney General. The judiciary does not operate 
any penitentiaries. After arraignment Trilling was at 
all times in the custody of the two marshals, i.e., in the 
custody of the judiciary. 













372 ADMISSION OF EVIDENCE 


The point is disposed of by Carignan and by the second 
McNabb case. No further discussion of those cases is 
necessary. My position on the point is also supported 
by the whole thrust and theory of the cases from McNabb 
to Mallory. Those cases rest upon the function of ar- 
raignment. Arraignment took place in the cases at bar. 
It is not disputed that (1) Trilling was brought before 
a judge in open court on a complaint for house-breaking; 
(2) a lawyer was appointed for him; (3) he was com- 
mitted to the District Jail upon failure to supply a $5,000 
bail bond; and (4) he was thereupon committed to the 
eustody of two United States marshals, who never let him 
out of their presence until he was jailed. 

My position is that admissions made by Trilling after 
arraignment are admissible unless shown to have been 
involuntary in the constitutionai sense. 


Conclusion 


These cases, as now here in this court, do not present 
any question of involuntary confessions, on account of 
oppressive questioning or for any other reason. No evi- 
dence, except Trilling’s, to that effect appeared in the 
record; the question of voluntariness was put to three 
separate juries by three separate district judges, and not 
one of these thirty-nine people believed Trilling. The 
cases present in one package the following questions: 


1. If the police arrest upon ample probable cause at 
5:30 a.m., is a delay in arraignment until 8:30 a.m. the 
same morning an unnecessary delay within the meaning 
of Rule 5(a)? 

2. May the police, having a person under arrest for 
one offense, question him about another offense as to 
which he is a suspect, thereby clearing him of the latter 
offense, without violating Rule 5(a)? 

3. May the police, having a person under arrest for 
one offense, ask him one question each about other of- 
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fenses as to which he is a suspect, without violating 
Rule 5(a)? 

4. May the police, having several short, oral, unex- 
plained admissions to several offenses, delay arraignment 
for a short period for the purpose of inquiring into 
details and reducing one confession to writing, without 
violating Rule 5(a)? 

5. May the police question an accused after he has 
been arraigned and is in the custody—actually and physi- 
cally—of United States marshals? 

To my mind it is simply unrealistic and unsupportable 
to say that during this day of intense activity, involving 
many different matters, the police delayed unnecessarily 
at any point. To generalize, as I think my brethren do, 
putting a decision upon a single telescopic statement that 
Trilling was questioned off and on all day from 5:30 am. 
to 10 p.m., is, to my mind, to ignore what actually took 
place, ignore the speed with which the police went about 
their work, ignore the complex of offenses involved, and 
lay an erroneous premise for an erroneous conclusion. 

I have written at undue length in this dissent, but I 
firmly believe that no decision of the Supreme Court sup- 
ports the judgment reached by my brethren, and that the 
outlawing of the conduct of the police in this case and 
the processes here followed by them will unjustifiably and 
materially impede the enforcement of the criminal law in 
this jurisdiction. A realistic appraisal of the circum- 
stances is what all the cases in the Supreme Court, from 
McNabb to Mallory, require. There is no automatic solu- 
tion to these problems. 

I agree with District Judges Keech, Holtzoff and Mat- 
thews in their several but similar views of these cases. 
I would affirm their judgments. 


I am impelled to comment on one or two of my dif- 
ferences with my brother Bazelon. In the first place, in 
crucial phases of the story he adopts the version given 
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by Trilling. I see no justification for us, who neither saw 
nor heard the witnesses, to reject the view unanimously 
held by so large a number of hearer-viewers. 

In the second place, without any evidence except Tril- 
ling’s, my brother denounces a proceeding in the Munici- 
pal Court. He says Trilling’s account is “uncontradicted” 
by evidence. So it was; but it was wholly uncorroborated, 
and it absolutely impeached the validity of a judicial pro- 
ceeding in open court and the conduct of the presiding 
judge. With all deference I think the acceptance of 
Trilling’s sweeping denials of all process, without one 
other particle of proof, is untenable. My brother brings 
to his support by a passing reference a report of a com- 
mittee of the local bar association. But we do not know 
whether the committee held hearings, or upon what ma- 
terial it based its views, or how many members partici- 
pated. We are advised that as a report it has no stand- 
ing, not having been examined by the directors of the 
association as the rules of that organization require. 
Moreover we are given to understand that the Municipal 
Court has prepared a reply but in deference to the rules 
has not made it public. We ought not impugn the integ- 
rity and capacity of twelve judges on so slim a showing. 

My brother reflects upon the capacity of the lawyer 
appointed by the Municipal Court to represent Trilling 
upon arraignment. He does so in part upon Trilling’s 
allegations. Of course Trilling, having been convicted, 
asserts the incompetence of his counsel, but we do not 
eustomarily accept these unsupported assertions. Pres- 
ent counsel informs us that efforts to locate Trilling’s 
lawyer have been unavailing, and the Government does 
not challenge that statement. The record shows the at- 
torney’s name, with an “i” left out of the spelling. He 
was admitted to the bar of this court in 1930 and has 
since been a member in good standing. The records on 
file in the District Court respecting his admission to the 
bar show he was born in Washington, D. C., went to 
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Central High School, took his A.B. at George Washington 
University and his law degree from the same University. 
Municipal Court records show that out of 3,500 registered 
attorneys in that court he was the forty-ninth to register 
when the registry opened in 1951. His name and tele- 
phone number appear in the telephone book. I think we 
ought not refer slightingly to a member of our bar for 
some twenty-eight years upon so slim a basis as the 
statement of present counsel and the Government’s ac- 
quiescence, obviously made without inquiry. 
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prisonment. The same court-appointed counsel repre- 
sented the accused at the trial and in this Court. After 
denial by the trial court of a motion to proceed on appeal 
in forma pauperis, this Court allowed such appeal. 

The appellant’s sole ground for reversal is admission 
of a “second confession,” so denominated by appellant, 
though it might more accurately be called a statement of 
events preceding the death. Objection was duly made on 
the ground that the statement was taken during detention 
by police in violation of Rule 5(a) and (b) of the Federal 
Rules of Criminal Procedure.’ 

We understand that the rulings and decisions of the 
Supreme Court on the admissibility in criminal trials of 
statements or confessions of the defendant after arrest 
and before commitment proceedings are to be applied 
with the following considerations in mind. 

Such cases call for inquiry as to whether Rule 5(a) 
has been violated. If it has, the admission of such state- 


118 U.S.C.: 


“Rule 5. Proceedings before the Commissioner 

“‘(a) Appearance before the Commisioner. An officer mak- 
ing an arrest under a warrant issued upon a complaint or 
any person making an arrest without a warrant shall take 
the arrested person without unnecessary delay before the 
nearest available commissioner or before any other nearby 
officer empowered to commit persons charged with offenses 
against the laws of the United States. When a person ar- 
rested without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 

“(b) Statement by the Commissioner. The commissioner 
shall inform the defendant of the complaint against him, of 
his right to retain counsel and of his right to have a pre- 
liminary examination. He shall also inform the defendant 
that he is not required to make a statement and that any 
statement made by him may be used against him. The com- 
missioner shall allow the defendant reasonable time and op- 
portunity to consult counsel and shall admit the defendant 
to bail as provided in these rules.” 
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ment, over defendant’s objection, and if it is material, is 
an error that requires reversal. 

The significant words are “shall take the arrested per- 
son without unnecessary delay before the nearest avail- 
able commissioner” or other properly empowered officer. 
That phrase, “ ‘without unnecessary delay,’ is a compen- 
dious restatement, without substantive change,” of the 
various former statutory requirements for prompt pres- 
entation of an arrested prisoner before an authorized 
magistrate. The phrase appeared in the Preliminary 
Draft of the Advisory Committee on Rules of Criminal 
Procedure (1948), p. 11, issued after McNabb v. United 
States, 318 U. S. 332, and was employed in lieu of the 
words “immediately” and “promptly,” referred to in that 
ease, p. 342. 

The Preliminary Draft included a subsection (b).* This 
was dropped later. The Advisory Committee and the Su- 
preme Court, at the time of their adoption of the Rules, 
were familiar with the former commentary, p. 266, of the 
American Law Institute on its proposed Code of Crimi- 
nal Procedure (1930), section 39 concerning preliminary 
examination.* That commentary called attention to Scotch 
practice. The draftsmen of Rule 5 and the Supreme Court 
did not accept the suggestion of the “simplest, clearest, 
and apparently the most effective” rule against police 


* Mallory v. United States, 354 U. S. 449, 452; Notes to 
the Rules of Criminal Procedure for the District Courts of 
the United States, Advisory Committee on Rules of Criminal 
Procedure, March 1945 (GPO), p. 4. 


3“(b) Exclusion of Statement Secured in Violation of 
Rule. No statement made by a defendant in response to in- 
terrogation by an officer or agent of the government shall be 
admissible in evidence against him if the interrogation oc- 
curs while the defendant is held in custody in violation of 
this rule.” 


* Preliminary Draft, supra, p. 14. 
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interrogation. “In Scotland, ‘Interrogations of arrested 
persons by the police are forbidden .. .’” Preliminary 
Draft, supra, p. 14. Use of statements, too, received under 
such circumstances, could have been forbidden. They 
were not. 

Instead, the Supreme Court pointed out in the McNabb 
ease, supra, p. 344, that the police must act “with reason- 
able promptness”; on page 346, “(t]he mere fact that a 
confession was made while in the custody of the police 
does not render it inadmissible.” Cf. United States v. 
Carignan, 342 U. S. 36. In United States v. Mitchell, 322 
U. S. 65, although the defendant was eventually illegally 
detained following prompt confession after arrest, the 
prosecution’s introduction of his statement in evidence 
was approved. Thus the holding was that later “illegal 
detention did not render inadmissible his prior confes- 
sions.” ° Confession or statements to police, after arrest 
and during illegal detention, not in the presence of a com- 
missioner or other official authorized to hold hearings and 
advise the prisoner of his rights, are inadmissible.® 

Illegal detention under the Federal Rules occurs when 
there is “unnecessary delay” in the preliminary hearing 
preceding the statement. The statement is then inadmis- 
sible whether it is voluntary or involuntary in the com- 
mon law or due process sense.’ In England, prisoners’ 
statements to officers are admissible although made after 
arrest, if proper caution as to their rights has been given 
by the officer.2 The judge, however, may admit the state- 


5 Upshaw v. United States, 335 U. S. 410, 413. 


®Upshaw v. United States, supra, at 413; Mallory v. 
United States, 354 U. S. 449, 458; cf. Stein v. New York, 346 
U. S. 156, 187. 


7 Cf. McNabb v. United States, supra, at 339. 


8 Archbold’s Criminal Pleadings, Evidence and Practice 
(33d ed.) 414. 
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ment even if taken contrary to the Judges Rules, if he 
concludes it would be fair to do so.* In Canada, a pre- 
liminary caution as to his rights is required before state- 
ments after arrest are allowed in evidence.’ Australia 
applies the English Judges Rules as England does. It 
was said in R. v. Jeffries, (1947) 47 S.R. (N.S.W.) 284, 
at pp. 313-314: 


“The obligation resting upon police officers is to put 
all questions fairly and to refrain from anything in 
the nature of a threat or any attempt to extort an 
admission. But it is in the interests of the community 
that all crimes should be fully investigated with the 
object of bringing malefactors to justice and such in- 
vestigations must not be unduly hampered... . 
Upon the particular circumstances of each case de- 
pends the answer to the question as to the admissibil- 
ity of such evidence.” Cf. 30 Australian L. J. 60. 


The statutory direction to “produce a prisoner before 
a magistrate without unnecessary delay” is not a measure 
as definitive as the standard yard. It did have a back- 
ground of interpretation, however, when it appeared in 
the Rules. “Without unnecessary delay” had been used 
in New York at least since 1887, Code of Criminal Pro- 
cedure § 165, and in Illinois since 1874, Smith-Hurd Crim- 
inal Code § 660. Disregard of the duty of arraignment, 
it was held in People v. Mummiani, 258 N.Y. 394, 396, 


® Cf. Haydon Wattam, 36 Crim. App. Rep. (1952) 72. 
10 Gach v. King, 79 Canadian Crim. Cases 221, 225. 


11 See Notes to the Rules of Criminal Procedure, supra, 
p. 4; Second Preliminary Draft of the Advisory Committee 
on Rules of Criminal Procedure, February 1944 (GPO); 
Janus v. United States, 38 F. 2d 431, 437, had held the fol- 
lowing instruction correct in a false imprisonment suit: 
“. . . in such determination, you should consider the acces- 
sibility of a Commissioner; whether or not and when he was 
available for the purpose, his distance from the place, the 
safety with which the person arrested might be taken before 
him, and all other facts and circumstances then existing.” 


~~ 
~~ 
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“does not avail, however, without more to invalidate an 
intermediate confession.” People v. Alex, 265 N.Y. 192, 
194. Of course, evidence of illegal detention is admissible 
on the question of coercion. People v. Elmore, 277 N.Y. 
397. Thus they differ from the federal rule. 

Both New York and Illinois recognize that the rule for 
production “without unnecessary delay” is during the 
ordinary professional hours of commissioners and judges. 


“Furthermore, his detention was not unlawful, for 
section 7 of division 6 of the Criminal Code (Ill. Rev. 
Stat. 1947, chap. 38, par. 660) does not require that 
courts of committing magistrates shall be open on 
Saturday night, Sunday, and Sunday night in order 
to enable peace officers to bring an arrested person 
before one for arraignment when, during all that 
time, the crime committed has not been fully solved in 
respect to the identity of other participants, and the 
arrested person’s connection therewith is still under 
investigation.” ™* 
This is the view of the Supreme Court, Mallory v. United 
States, 354 U.S. at 453. Police detention was willful dis- 
obedience of law “when a committing magistrate was read- 
ily aecessible.” 

We turn now to the application to this case of these 
rulings. The people and courts of this Nation are one 
in their desire to support police efforts to detect and 
punish crime, and equally concerned with assuring a de- 
fendant of a fair and just trial. The value in enforce- 
ment of careful interrogation of suspects is recognized 
and encouraged until such time as a suspect is taken into 
eustody. The danger of alarm to accomplices or flight 


The People v. Kelly, 404 Ill. 281, 288-289. See City of 
Buffalo v. Neubeck, 204 N.Y.Supp. 737, 739. Cf. People v. 
Lovello, 1 N.Y. 2d 436. See Uniform Arrest Act, 28 Va. L. 
Rev. 315, 339. Adoption of wording of a statute from an- 
other jurisdiction carries with it generally previous judicial 
decisions. Cf. Yates v. United States, 354 U. S. 298, 309. 
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by suspects before arrest complicates such preliminary 
investigations. On arrest the prisoner must be taken be- 
fore any reasonably accessible magistrate without unnec- 
sary delay. But until there is such an opportunity to 
reach such an official, the Supreme Court has not held 
reasonable questioning without more of prisoners must 
cease. Each case depends upon its own facts as to what 
is or is not unnecessary delay. 

The significant testimony concerning the investigation 
and trial of this homicide is this. After a fist fight with 
decedent, around 1:30 P.M., Tuesday, July 31, 1956, in 
appellant’s apartment, over decedent’s association with 
appellant’s wife, both decedent and appellant being “half 
drunk,” appellant forcibly ejected decedent from the room, 
down a short flight of cement steps, with a final shove 
through the door onto the sidewalk. There decedent fell 
upon the tree strip between the walk and the highway. 
An abrasion was on his skull near the ear when decedent 
was picked up by the police, on a call from the apartment. 
He was locked up at No. 11 Precinct at 2:55 P.M., Tues- 
day, as intoxicated. 

It developed that the head injury was more serious 
than the police realized at first. He was taken by them 
to D. C. General Hospital and admitted at 7:25 P.M. 
An emergency operation on the brain followed and he 
died Wednesday morning at 9:55 o’clock. 

Meanwhile, word having reached the precinct of the 
seriousness of the injury, appellant was arrested Tuesday 
night about 10:30 at his mother’s home by Detective Rein- 
hardt, charged with assault with a dangerous weapon, 
to-wit a trained fist, and made a statement to the same 
officer, when alone with him, in the Detective Office. 
Transcription was finished at 11:15 P.M. that day. It 
appears below.’* Next morning, Wednesday, about 9 A.M., 


13“Metropolitan Police Department, Washington, D. C., 
date 7-31-56, 11:15 p.m., Detective Office, 11th Precinct, Re: 
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Detective Wallace of the Homicide Squad on hospital as- 
signment in a routine check, having heard of the nature 
of the injury but not the death, was told by the prisoner 
verbally the same facts as were in his earlier statement.** 


Charles Stanislas Porter, you are requested to make a state- 
ment of the facts in this case to the best of your knowledge. 

“However, you are advised that you are not compelled to 
make a statement or not promised anything for making one 
and do so at your own free will. If necessary, the statement 
you make will be used against you in court. 

“Having been so advised, are you willing to make a state- 
ment? 

it onl Yeas” 


“Statement: About 2:45 p.m., Tuesday, July 31, 1956, I 
went to my apartment located at 1107 Trenton Place South- 
east, apartment 2-C. The door was unlocked. I entered and 
saw my wife, 48 years, in company with an unknown white 
man whom I learned later to be Bertram Bowers. 

“I said, ‘So this is the man you have been out with all 
night.’ 

“My wife started smacking me. I smacked her and hit 
Bowers. I had been drinking and don’t remember where I 
hit him. I hit him about three times, using my fist. 

“I caught hold of Bowers by the belt and dragged him 
from my apartment to the front sidewalk and left him lying 
there. 

“I went back and asked my stepdaughter for my clothes. 

“I then left and went to 3026 Riggs Road, Southeast, 
Apartment 3. This is my mother’s home. This is where I 
was later arrested.” 

Signed “Charles Porter.” Witness “Frank Reinhardt.” 
Transcript of Record, pp. 38-40. 


144“Q. What was said at that time? 

“A. I asked him why he had been arrested, only he had 
had a fit, this fellow Bowers, that he had come home and 
found him with his wife and he grabbed hold of him and 
hit him with his fist and knocked him down and dragged 
him down the steps and threw him out.” Transcript of Rec- 
ord, 47. 
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A little later that morning the prisoner was taken to 
the United States Branch of the Police Court for his 
appearance under Rule 5, Fed. Rules Crim. Proc., on the 
charge of assault. While awaiting appearance, between 
10 and 10:30 A.M., it was learned for the first time of the 
death of the injured man at 9:55 A.M. Judge Howard 
then told the officer “that the case should be taken to the 
Homicide Squad.” This was done by the United States 
Marshal. We find nothing in the record to support the 
statement of appellant’s brief that “he was standing be- 
fore the arraigning judge” when the Court was advised 
of the death of the injured man. He may have been in 
the room or a cell awaiting his turn. His exact location 
seems unimportant. No appearance was made before the 
magistrate at that time and nothing appears in the record 
that the prisoner was advised of his right to counsel. No 
witness queried by the defense had heard such advice 
given. 

Neither does the record show specifically the reason 
for the judge’s direction to return the prisoner to the 
precinct. It may be normal practice to defer appearance 
on minor charges until an arrest on homicide or other 
more serious charges that may have developed has been 
made. At any rate the prisoner was returned to No. 1 
precinct “not later” than eleven o’clock. At 12:45 P.M. 
the taking of his statement on the homicide started in 
the offices of the Homicide Squad before Reinhardt, a 
precinct detective, two detective sergeants, and a civilian 
clerk. The questioner, Sergeant Clarke, first read: 


“Charles Stanislas Porter, you are being held on 
account of the death of Bertram Bowers, white, who 
was pronounced dead August 1, 1956, this death 
being caused by his being beaten while in premises 
1107 Trenton Place, Southeast, Apartment 2-C, about 
2:45 p.m., July 31, 1956. 

“I now ask you if you want to make a complete 
statement telling what knowledge you have of this 
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beating so it can be taken down in typewritten form. 

“Before making such statement I advise you that 
your statement must be made freely and voluntarily 
and also your statement will be used against you in 
court at your trial if it becomes necessary. 

“After hearing what I have just said to you, do 
you want to make a complete statement? 

“Answer by Charles Stanislas Porter: Yes, sir.” 
Transcript of Record, 61-62. 


Thereafter appellant amplified the same facts set out in 
the first statement quoted above. The only pertinent new 
information or incident in the second statement of which 
appellant does or could complain is this single question 
and answer: 


“Question: Have you ever had any experience as a 
boxer? 

“Answer: When I was about 14 years old I used 
to train with the boys club but I never had an actual 
fight in the ring.” Transcript of Record, 68. 


Nothing further appears as to any pugilistic experience. 
The statement was finished at 1:44 P.M. The appellant 
was taken before the committing magistrate that day at 
3:30 P.M. Nothing appears in the record as to whether 
an appearance could have been arranged during the 
interim. 

First. Under these circumstances, was the admission in 
evidence of either the first or the second statement or 
confession or admission an error, requiring reversal? Or, 
stated differently, was the production of the prisoner for 


_ preliminary appearance “without unnecessary delay?” 


This Court has recently decided two cases that bear 
upon the problems in this case—Metoyer v. United 
States, decided November 13, 1957 U.S.App.D.C. 
—., 250 F.2d 30, and Trilling v. United States, decided 
April 17, 1958. The Metoyer case involved an arrest 
at noon and a detention in Maryland of a suspect in 
a District of Columbia crime for an hour before the 
| arrival of the District police. Thereupon he promptly ad- 
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mitted certain facts to these police. It was reduced to 
writing before the District warrant arrived, after which, 
at 3:30 P.M., he was first taken before a judge, advised 
of his rights, and extradited. This Court held the confes- 
sion admissible over a dissent on the ground there was 
“no excuse” for the delay under the Mallory case. This 
Court said: 


“If police are compelled to arraign all potential 
suspects before questioning any of them we shall have 
used the artificial niceties and superficial technicali- 
ties concerning our liberties to reduce genuine and 
important rights to absurdity—and dangerous absurd- 
ity at that. Every citizen has a right to insist that the 
police make some pertinent and definitive inquiry 
before he may be arraigned on a criminal charge, 
which even if it is later abandoned inflicts on him 
a serious stigma.” Slip op., p. 6. 

In the Trilling case a prisoner arrested at 5:30 A.M. 
was questioned by several officers for short periods until 
he confessed before 8 A.M. His appearance was later but 
the confession was admitted. 

A few words will suffice on the question of the admis- 
sion of the first statement. See note 13, supra. No objec- 
tion was made by defense counsel. The statement was 
given almost immediately. It was without pressure of 
any kind except the mere fact of detention. To say it was 
inadmissible would be to say no statement to police is 
admissible after arrest—a step that the Supreme Court 
has not taken in the Rules and has declined to adopt in 
the McNabb, Mitchell and Carignan cases. The arrest 
was past the ordinary hours for appearances. See note 


— 





‘’ Able members of the judiciary have sought to forge an 
iron rule that no statements made to police after arrest and 
before appearance before a magistrate or commissioner may 
be introduced in evidence. See dissents in Stroble v. Cali- 
fornia, 343 U.S. 181, 203, and United States v. Mitchell, 322 
U. S. 65, 71. 
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12, supra. There is no rule of law in federal courts that 
bars the admissibility of extra-judicial statements of 
prisoners to the police after arrest and before the time 
has expired of permissible detention between arrest and 
appearance before a magistrate. 

While we have no doubt that the second statement was 
made within the period of necessary delay, in advance 
of the required appearance before a magistrate, a differ- 
ent conclusion is reasonably possible. The result might 
well depend upon. a court’s weighing of the interests of 
society in law enforcement through the disclosure of the 
actual facts surrounding an alleged criminal act and the 
protection of a prisoner from being induced, even though 
without unconstitutional coercion, to make a clean breast 
of his participation in the action charged. There is 
nothing in the case to call for the belaboring of the police 
for lazy methods of investigation by compelling confession 
instead of searching in the haystack for the sharp needle 
of fact. They were prompt to respond to duty and when 
taking the statements, cautioned the prisoner in almost 
the words of the Judges’ Rules of England.*® In our 
system of justice, as in England, it has not been thought 
necessary for the police to inform everyone, upon arrest, 
“Remember, you are entitled to the advice of counsel 
before you answer any question.” ** The time that an 
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16 Compare the caution, p. 7, supra, with No. 5 of the 
Judges’ Rules, Archbold’s Criminal Pleading, Evidence & 
Practice (33d ed.) §682: “5. The caution to be adminis- 
tered to a prisoner, when he is formally charged, should 
therefore be in the following words: ‘Do you wish to say 
anything in answer to the charge? You are not obliged to 
say anything unless you wish to do so, but whatever you 
say will be taken down in writing and may be given in 
evidence.’ ”’ 


17Cf. In Re Groban, 352 U. S. 330, where denial of 
counsel in an investigation of a fire was held constitutionally 
permissible by a state. 
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accused is entitled to counsel for the protection of his 
rights on criminal charges is from arraignment, that is, 
plea after indictment, to the conclusion of his trial. Cf, 
Hawk v. Olsen, 326 U. S. 271, 278. Rule 5(a), Fed. Rules 
Crim. Proc., requires that he be advised at his appearance 
of his right to retain counsel. 

As for the prisoner’s appearance before the magistrate 
after the charge of manslaughter, we conclude that also 
was without unnecessary delay. Surely a man arrested 
Tuesday night at eleven o’clock for assault need not be 
taken before a magistrate until the next morning. No 
one will assert, without specific proof, that the personnel 
of our police departments are so regardless of court rul- 
ings on interrogation as to require every prisoner to be 
taken before a magistrate at midnight for every kind of 
offense or before the opening of the courts in the morning. 

Promptly at usual court hours, though the seriousness 
of decedent’s injuries was already known to the police, 
but not his death, the prisoner was presented before the 
court. When the judge heard of the death, he directed 
the return of the prisoner by the United States Marshal 
to the City Homicide Squad. On his return, with the 
probability of a charge of some degree of homicide, what 
more natural than that the police would take a statement 
before selecting a charge of murder or manslaughter. It 
is to be noted that the statement was made after a ques- 
tion as to whether the prisoner wanted to do so. See p. 7, 
supra. We do not think there was unnecessary delay. 

Second. But let us assume that the second appearance 
before the magistrate was unnecessarily delayed and 
therefore inadmissible under rulings of the Supreme 
Court. A court would then have to decide whether the 
error in admitting the statement was material to the 
result of the trial."* The reason the series of cases from 


18 Fed. Rules Crim. Proc., Rule 52: 
“(a) Harmless Error. Any error, defect, irregularity or 
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McNabb to Mallory set aside the verdicts on account 
of the admissions of the confessions is that facts were 
obtained by the confessions that may have aided the 
jury in reaching their result. In the Mallory case, the 
Court succinctly summarized the reason for exclusion: 


“In order adequately to enforce the congressional 
requirement of prompt arraignment, it was deemed 
necessary to render inadmissible incriminating state- 
ments elicited from defendants during a period of 
unlawful detention.” 354 U. S. at 453. 
In the present case there were no “incriminating state- 
ments” in the second admission. The bar against admis- 
sions after prohibited interrogation is not to penalize 
the police or the public for the error but to protect the 
rights of the accused. 

In this case nothing appeared that had not already 
been told by timely statements. Appellant seeks to draw 
from boxing experience, at fourteen years of age in a 
“boys club,” a conclusion of appellant’s training in slugger 
tactics. See p. 8, supra. It is inconceivable to us that 
such testimony could harmfully effect appellant’s rights. 

We find nothing to justify a reversal of this judgment. 


BazeLon, Circuit Judge, dissenting: The error alleged 
on this appeal is the admission in evidence at appellant’s 
trial, over his objection, of a written confession taken 
from him by the police on the afternoon of August 1, 1956, 
the day after his arrest. 

My views on the prompt arraignment question have 
been expressed in a number of opinions, most recently in 
Trilling v. United States (Nos. 13069, 13165, 13212, de- 
cided April 17, 1958); and Milton Leo Mallory v. United 
States (No. 14023, decided March 31, 1958). Basically, it 
suffices to say here, Rule 5 is the mechanism for effectuat- 


variance which does not affect substantial rights shall be 
disregarded.” 
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ing the individual’s constitutional rights to be free from 
restraint except upon probable cause, to be bailed from 
confinement in proper cases, and not to be compelled to 
incriminate himself. Whether there is probable cause 
to detain an arrested person requires a judicial determi- 
nation. Even if there is such cause he is entitled, within 
recognized limitations, to be free on bail pending trial. 
And he must be informed of his right to counsel and of 
his right to refuse to make any statement lest he incrimi- 
nate himself. Without such protection our citizens would 
be subject to police control rather than due process of 
law. There would be a police state. The essence of Rule 
2 is that it removes the arrested individual from police 
control to judicial control “without unnecessary delay.” 

While the phrase “without unnecessary delay” may con- 
note something less than immediacy, it “allows arresting 
officers little more leeway than the interval between arrest 
and the ordinary administrative steps required to bring 
a suspect before the nearest available magistrate.” Mal- 
lory v. United States, 354 U.S. 449, 453 (1957). That the 
police in the present case thought the “ordinary adminis- 
trative steps” had been completed is plain from the fact 
that the prisoner had been taken to court for the Rule 5 
commitment proceedings at 10:00 A.M., some twelve hours 
after his arrest. 

The complaining officer was in court ready to make 
the assault charge. When word was received that the vic- 
tim of the assault had died, appellant could still have been 
arraigned on the assault charge, or the officer could have 
made a homicide charge, or another officer could have 
stepped across the street from police headquarters to 
make the homicide charge. In any event, there were no 
further “administrative steps” to be taken which neces- 
sitated delay of the commitment proceedings. 

The Government said at the argument that appellant 
could not have been charged with homicide when he was 
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in the Municipal Court because the report of the death 
was only unconfirmed hearsay at that time. But if the 
police had reason to doubt the accuracy of the informa- 
tion, they could easily have confirmed it and then made 
a homicide charge. If they had no confidence in the homi- 
cide charge, they should have proceeded on the assault 
charge. An unconfirmed rumor is no basis for a homicide 
charge, but neither is it a valid reason for depriving a 
prisoner of his right to speedy arraignment on a pending 
assault charge. 

The real purpose in delaying the arraignment is dis- 
closed in the Government’s alternative contention that it 
was proper to bring appellant back to police headquarters, 
without arraigning him, for the purpose of putting in 
writing the oral statements which appellant had made 
shortly after 9:00 A.M. under questioning by Detective 
Wallace of the Homicide Squad.’ This, of course, is a 
callous admission that the arraignment was postponed 
and appellant “taken to police headquarters in order to 
carry out a process of inquiry that lends itself .. . to 
eliciting damaging statements to support the arrest and 
ultimately his guilt.” Mallory v. United States, 354 U.S. 
at 454. Since this is exactly what the law forbids, the 
ensuing confession was inadmissible in evidence. 

I cannot agree with the majority’s view that receiving 
the confession in evidence was harmless error, if error. 
As the majority recognizes, it was through that confession 
that the Government proved appellant’s boxing training, 


1 The interrogation at the Homicide Squad office was con- 
ducted by Sergeant Clarke, not a single question being asked 
by Detective Wallace. If the purpose were to record what 
appellant had earlier told Wallace, it would seem that the 
latter would have participated in the interrogation. Detec- 
tive Wallace testified that appellant was brought back to 
headquarters “to take the statement,” referring to the writ- 
ten confession which is here at issue. 
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such as it was. But the majority finds it “inconceivable 
... that such testimony could harmfully affect appellant’s 
rights.” Since the Government referred to this evidence 
in its opening argument to the jury, it obviously did not 
consider it inconceivable that it would influence the jury. 
Nor do I. And, if it is conceivable that the evidence may 
have tipped the scales in favor of conviction, we usurp 
the jury’s function by assuming that it did not. Krule- 
witch v. United States, 336 U.S. 440, 445 (1949). 

The confession may have been harmful to appellant in 
another respect as well. The Government, anticipating 
that the jury might be disinclined to condemn a man for 
throwing his wife’s paramour out of his home, made a 
considerable point of the fact that appellant and his wife 
had been separated at the time of the incident. This fact 
was supplied by the inadmissible confession. 

The other confessions discussed in the majority opinion 
—a written one taken from appellant the night of his 
arrest and an oral one shortly after 9:00 o’clock the next 
morning—are not before us. Both were received in evi- 
dence without objection and neither was attacked on ap- 
peal. Yet the majority considers them and concludes that 
they were admissible under Mallory v. United States, 
supra. I consider that conclusion clearly erroneous. 

I hold to the view that confessions obtained through 
police interrogation of an arrested person before he has 
been arraigned under Rule 5 are inadmissible. My reasons 
for that view are set forth at length in Trilling v. United 
States, supra. I shall not repeat them here. I shall only 
comment upon two propositions asserted by the majority. 

The majority asserts that to hold these confessions in- 
admissible “would be to say no statement to police is 
admissible after arrest—a step that the Supreme Court 
has not taken in the Rules and has declined to adopt in 
the McNabb, Mitchell and Carignan cases.” This assertion 
completely misses the point that is involved here. To be 
sure the Supreme Court has not said that o statement. 
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made to the police after arrest is admissible. The type of 
statement it has held admissible, however, is that which 
is “promptly and spontaneously” made. Upshaw v. United 
States, 335 U.S. 410, 413 (1949). A person who is ar- 
rested is, of course, free to unbosom himself of his guilt. 
If he does so, his statement may be used against him. 

That is the principle embodied in the British practice 
to which the majority refers. To make certain that the 
prisoner’s statement is a voluntary one, the arresting 
officer cautions him immediately upon the arrest that he 
is free to remain silent and that whatever he says may 
be used against him. Then the officer asks the prisoner 
whether he desires to make any statement. If the prisoner 
wishes to make a statement, he does so; but he is not sub- 
jected to an interrogation. 

Only by disregarding the facts could we conclude that 
the practice by which these two confessions were obtained 
bears any resemblance to the British practice. When ap- 
pellant was arrested on the night of the assault, he was 
questioned by Detective Reinhardt. After the interroga- 
tion, Detective Reinhardt inserted in a typewriter a pre- 
pared police form reading as follows: 


You are requested to make a statement of the facts 
in this ease to the best of your knowledge. However 
you are advised that you are not compelled to make a 
statement, are not promised any thing for making 
one, and do so at your own free will. If necessary, 
the statement you make will be used against you in 
Court. Having been so advised, are you willing to 
make a statement? 


Statement: 


He typed in the date, appellant’s name, and the word 
“Yes” in the blank for “Reply by.” And under “State- 


31812 O—58 26 
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ment,” he typed in a condensation of his understanding 
of what appellant had orally admitted. Appellant then 
read the statement and signed it. Merely giving the pris- 
oner an opportunity to read the boiler plate of a pre- 
pared form is no substitute for giving him a meaningful 
cautionary statement. Moreover, even if appellant’s 
eighth-grade education were enough to permit him to 
understand from the form that he was not required to 
confess, that understanding would have come too late. 
He had already confessed orally in the course of the 
interrogation. No cautionary statement had been given 
him before that confession. 

The majority also asserts that appellant’s arrest oc- 
curred “past the ordinary hours for appearances” and 
concludes that this circumstance gave the police a license 
not only to postpone his arraignment until the opening of 
court the next day but also to question him in the interval. 
There are no “ordinary hours for appearances,” for, as 
we said in Akowskey v. United States, 81 U.S.App.D.C. 
353, 354, 158 F.2d 649, 650 (1946), “both by law and 
practice” a prisoner may be brought before a committing 
magistrate “at any hour.” The United States Commis- 
sioner is available for night time arraignments when the 
Government sees fit to have a prisoner arraigned without 
delay.” Recently a rotation system was established among 
the sixteen Municipal Court judges whereby at least one 
of them is available for arraignment of arrested persons 
at any hour of the day or night.* Even the United States 
Attorney has abandoned the argument that a late-hour 
arrest justifies postponing arraignment and receiving in 
evidence a confession obtained through questioning the 


2See United States v. Hoffa, Crim. No. 294-57 (D.D.C.), 
and my opinion in Trilling v. United States, supra. 


8 Washington Post-Times Herald, April 4, 1958, p. A-1. 


) 





~ bs et GO Om BO Ss 





tL TNE Ra a 


Lit mn Si oe A ele Anes eae 





ADMISSION OF EVIDENCE 395 


prisoner in the interval. Milton Leo Mallory v. United 
States (No. 14023, decided March 31, 1958); see my opin- 
ion in Trilling v. United States, supra. It is regrettable 
that this court should disinter an argument which has 
been decently laid to rest by the prosecutor, which has no 
basis in fact, and which disregards the fundamental rights 
of arrested persons. 


*What justified the postponement of appellant’s arraign- 


ment, according to the Government, was not the late hour 
of his arrest, but rather the fact that he was too drunk to 
be taken before a magistrate. I agree that it may be fair to 
postpone for a short time an arrested person’s Rule 5 pro- 
ceeding if he is mentally unfit, by reason of drunkenness or 
otherwise, to avail himself of the rights afforded him therein. 
But the very same considerations of fairness which call for 
postponing his arraignment forbid subjecting such a prisoner 
to an interrogation during the period of postponement. See 
my opinion in Milton Leo Mallory v. United States, supra. 
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EFFECT OF MALLORY DECISION ON POLICE PROCEDURES 


A transcript of lectures and discussions relative to the Mallory decision and its 
effect on law enforcement, held jointly by the United States District At- 
torney’s Office for the District of Columbia and the Metropolitan Police De- 
partment, Washington, D. C. 


DISCUSSION OF THE MALLORY DeEcISION, HELD IN THE DETECTIVE BUREAU SQUAD 
Room, METROPOLITAN POLICE DEPARTMENT HEADQUARTERS, MARCH 5, 1958 


Deputy Chief Scorr. Last June we ran into the problem in law enforcement 
which I think has been one that has caused as much concern as any during 
our time. Now today we have with us some gentlemen that can answer some 
questions as well as anyone that I know, and I'm sure that the Chief thanks 
them and we thank them for being willing to take time out of their busy 
schedule and come over to help us today, as they do from day to day. I take 
pleasure and it’s an honor to introduce these gentlemen to you. I'll give you 
the names of all of them at once: Hon. Oliver Gasch, United States attorney; 
Mr. Flannery, Mr. Troxell, Mr. Conliff, Mr. Carroll, and Mr. Smithson, who are 
his assistants. Mr. Gasch. 

Mr. Gascu. The reason for our getting together today, gentlemen, is the invi- 
tation of the Chief because he felt—and I agree with him—that we should do 
everything within our power to make as clear as possible what the law is. It’s 
the obligation of your gentlemen and of the district attorney's office to enforce 
the law as intelligently and as effectively as possible. Now there have been 
many questions raised generally and specifically as to the meaning and the 
effect of the Mallory decision. So I think, although we have had a number of 
conferences in the past—and I’m referring now to Chief Murray, Deputy Chief 
Scott, and many of the supervisory officials and many of my assistants—I wel- 
come this opportunity of appearing before you and giving you my views as to 
the effect of this very important decision. 

Now, I would like to say to you also that we have received a number of 
questions and we shall in this session and in other sessions, try to answer those 
questions. We want also to welcome questions from those of you who are 
sitting out in front of me because certain questions have occurred to you in the 
performance of your official duties that we haven’t thought about and if we 
can be of assistance to you in answering them, that’s why we're here. 

Now you, as detectives of the police force, and we, as prosecutors, do have 
a joint interest. That joint interest is very clearly and effectively expressed 
by the opinion of the Supreme Court at the bottom of page 4, where Justice 
Frankfurter describes the purpose of rule 5 (a). He says: “It is to safeguard 
individual rights without hampering effective and intelligent law enforcement.” 
If you look at the problem, that statement is a very nice expression of what 
we have to accomplish. It’s our job to protect the rights of the individual; 
it is also your job and my job to see to it that we have effective and intelligent 
law enforcement. That, gentlemen, is justice and that is what we're all inter- 
ested in. We also have to take into consideration the rights of the individual 
pedestrian on the street, the man who works here or the woman who works 
here, as well as the visitor. We must realize that that individual is entitled 
to reasonable protection. In short—the preservation of law and order. 

Now I have found in talking to various groups on this subject that there 
are many people who haven't read the Mallory decision and that was true at 
the bar association, it was true at the Harvard Law School Association which 
I also addressed, and it’s generally true when you go around talking to citizens’ 
associations, and I have talked to many such groups. So I am going to assume, 
for the purposes of this talk, that there may be some of you who haven't read 
the Mallory decision. I’ve got it right here. It’s short, concise, and while I 
can’t say that everybody would agree about everything that's written in it, I 
think there is much language in it that is quite understandable, quite clear cut, 
and which will be of assistance to you in knowing how you can carry out your 
duties and responsibilities in connection with the prevention and detection of 
crime. 

The rule in question, rule 5 (a), the Federal Rules of Criminal Procedure. 
requires that a person arrested must be arraigned without unnecessary delay. 
The key words are “Without unnecessary delay.” Several of you gentlemen in 
writing questions asked the question “What is unnecessary delay?’ A number of 
my assistants will take a shot at that question. I'll talk about it in the course 
of my remarks. This is the rule. 
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Now insofar as the case of Mallory is concerned, it might be well to look at 
this timetable. I think you all know the facts of the case—I’ll assume you 
do—it’s been talked about so much that I would think you would know the 
facts. At 2:30 in the afternoon, Andrew Mallory was arrested. He was ques- 
tioned for 30 or 40 minutes, between 2:30 in the afternoon and 4 o’clock. At 
4 p. m. the decision was made to give a lie detector test because Mallory and 
his two nephews—all men fitting the same general description—were under 
arrest and the two nephews had said, “Yes, we’ll take the lie detector test,” and 
Andrew Mallory had agreed. 

It took some time before they could locate the man who operated the polygraph 
machine, so it was 8 o’clock before No. 3 on the list—Andrew Mallory—took his 
polygraph test. The two nephews passed the test, but Andrew flunked his test, 
and after flunking his test he confessed. The confession, the oral confession, 
was 9:30 p. m., 7 hours following his arrest. At 10 p. m., there was an effort 
to locate the United States commissioner. Shortly thereafter, the coroner exam- 
ined him and found no indication of physical or psychological coercion. At 
12: 30a. m., the written confession was completed. 

Now, it’s on the basis of those time elements that we draw the teaching of this 
Mallory case and we see the significance of this decision. I think it’s well to take 
into consideration—particularly in view of some of the cases that we've had 
recently—some of the things the Supreme Court says about how much leeway 
you have between arrest and arraignment. Here is what the Court says, on 
page 5: “Provisions relating to rule 5 (a) contemplate a procedure that allows 
the arresting officers little more leeway than the interval between arrest and the 
ordinary administrative steps required to bring a suspect before the nearest 
available magistrate.” The key words, “Little more leeway.” Then at page 6: 
“The next step in the proceeding is to arraign the arrested person before a 
judicial officer as quickly as possible.” Those are the key words, “as quickly 
as possible,” so that he may be advised of his rights and so that the issue 
of probable cause may be promptly determined. The arrested person it says 
“may of course be ‘booked’ by the police. But he is not to be taken to police 
headquarters in order to carry out a process of inquiry that lends itself, even 
if not so designed, to eliciting damaging statements to support the arrest and 
ultimately his guilt.” How much delay, gentlemen? 

Part of the answer is found in the next paragraph : “Circumstances may justify 
a brief delay between arrest and arraignment, as for instance where the story 
volunteered by the accused is susceptible of quick verification through third 
parties. But the delay must not be of such a nature to give opportunity for 
the extraction of a confession.” In other words, you can’t take him to head- 
quarters solely for the purpose of extracting the confession. 

Now, here is some interesting language in connection with the use of the poly- 
graph machine. As you will recall, he did agree to take this lie detector test. 
He took it after his two nephews had passed it—at least there was no indication 
from the readings that they were involved, and they were subsequently released. 
He took it and here is what the Court says about it: “He was not told of his 
right to counsel or to a preliminary examination before a magistrate, nor was he 
warned that he might keep silent and that any statement made by him might be 
used against him.” That is very significant—I want to discuss this a little bit 
later. This decision, in my opinion, does not require the conclusion that a warn- 
ing before any questioning is necessary. It would be my advice to you gentle- 
men, however, to start that practice and procedure. Let’s look at the military 
service—that is standard operating procedure in the military service. Let’s 
look at many State jurisdictions—they don’t have the stringent requirements im- 
posed upon, this jurisdiction because we're a Federal jurisdiction and therefore 
under the fifth amendment. 

Seventy percent of the State jurisdictions that replied to the questionnaire sent 
out by the author of the book entitled “The Prosecuting Attorney,” said they 
voluntarily followed the practice of warning arrested persons before questioning. 
That is the practice in England—from which most of our traditions, legally 
speaking, are drawn, The FBI follows this practice. Congressman Dowdy, 
who was a prosecuting attorney in Texas for 8 years before he came up here 
to represent his district in Congress, told the Chief and me when we went for a 
session of the District Committee on the subject, that he invariably had followed 
that practice in Texas. He found that it was no impediment to effective and 
intelligent law enforcement. He found that it also helped him greatly when he 
sought to introduce any confessions that might have been obtained in evidence. 
It is definitely a basis upon which you can argue voluntariness and that should 
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be the ultimate basis upon which a confession is received or rejected. Now, none 
of us, of course, know what legislation, if any, may come out of these several 
hearings that are being conducted, but I think we would be well-advised to realize 
that we are in a Federal jurisdiction, where the fifth amendment is applicable. 
The language of the fifth amendment, gentlemen, that is applicable to this situa- 
tion is: In a criminal case, no one shall be compelled to testify against himself. 
So I would say to you gentlemen, before you start questioning a man, it would 
be well to warn him of his rights. You don’t have to follow any set formula on 
that, so long as you tell him that he is not required to make any statement and 
that any statement he might make can be used for or against him in any pro- 
ceeding brought as a result of the charge that may be lodged against him. Now 
as I say, this Supreme Court opinion does not require that conclusion, but it very 
strongly hints that that is desirable practice, and I am disposed, after giving this 
matter a great deal of thought, to conclude that there should be a warning. 
It would be in the interest of justice and fairness and I think it will help us 
ultimately in our cases in court. Frankly, I don’t think that the fears that 
some people have with respect to warning will be justified in actual practice. 

Now, before I get into the questions, I want to discuss briefly some of your 
police practices, standard operating procedures in this and other police depart- 
ments; the extent to which you might say, this decision will require the aban- 
doning or the curtailment of any of these practices. And I want to make it 
clear at this point, gentlemen, what I am talking about primarily is my own 
slant on the problem, particularly in regard to the value of the evidence that 
you may collect as policemen. That is to say, the extent to which you can use 
or utilize in court the evidence that you secure as a result of these police practices. 
While it might be very interesting to you gentlemen to know that so and so is 
prepared to confess, if he confesses contrary to the teaching of this case, we 
can’t use it in court. My directions to my staff are not to jeopardize the case 
in an effort to get in a confession if we feel that the confession was secured 
contrary to the teaching of the Mallory case. 

It’s going to make your work much more difficult, there is no question about 
that, but we are men of the law and we are required to follow the law. If the 
gentlemen on the Hill, and some of their representatives are here today, feel that 
with these limitations we cannot effectively and intelligently perform the duty 
which is entrusted to you and to me and my staff, then they will have ample 
opportunity to lay down the rule under which they want us to operate. One 
thing I would like to get over in this briefing session is that until there is a 
change in the law, the Mallory case spells out a limitation on your procedures 
and mine. I want to do my best, and my staff agrees that we should do our 
best to make clear to you these limitations. 

Let me check over a few of these police practices and give you in general some 
of our thoughts on the subject. I don’t think it requires any difference in 
booking ; ingerprinting, no change ; photographing, no change. 

Lineup—lineup in the past has been a very important and effective means of 
determining who is guilty, who can be identified as the person who perpetrated 
acrime. However, lineups require a little time to arrange, as all you gentlemen 
know who've had to take a part in arranging a lineup. Now, if delay is going 
to result in failure to arraign in accordance with the requirements of the 
Mallory case, you'd better go right ahead and make the arraignment without 
waiting for the lineup. Of course—what I'm talking about are cases in which 
you expect to utilize a confession or some other inculpatory statement. If the 
fellow says “No, I didn’t do it,” and you have other evidence on the basis of 
which you are holding him, I would say in that case you should go ahead with 
your lineup. 

I want to be sure that you understand clearly what I have in mind on this score, 
because the cases in which the impact of the Mallory case is likely to hit us 
hardest are those cases in which you have an inculpatory statement, one in 
which the fellow confesses some element of it or makes a complete confession. 
Those are the cases in which you should do everything possible to set up a 
prompt arraignment. If that means at night, we'll have to do it at night, because 
as you all know, it is in the serious crimes of violence that you have most 
difficulty in getting other evidence. I’m talking about murder cases, rape cases, 
yoke robbery cases, and so forth, because the men who perpetrate those crimes, 
as you fellows well know, they select a dark spot; they select an hour at which 
there won't be any passersby; they're not so stupid as to perpetrate that kind 
of crime at 14th and F Street during periods of rush hour traffic. They select 
the streets where there aren’t many passersby, few eyewitnesses. Such evi- 
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dence as you may use in the ordinary case, fingerprints, clothing, something like 
that, you rarely get that in the yoke robbery. You don’t often get it in a 
murder case. Look at the Carter case and the Watson case, the confessions 
there were practically all we had and we knew it. If the confession was out so 
far as that case was concerned, we didn’t have anything else to go on. 

Now, so far as the lie detector tests are concerned, there again you've got the 
time element staring you right in the fact. If it takes you 4 hours, from 4 p. m. 
to 8 p. m. to put a subject through the lie detector test, you might as well forget 
it, because that is more time than even judges who believe in a considerable 
degree of flexibility would be prepared to give you. And you now that there is 
considerable difference of judicial opinion as to how much leeway you have. 
Two of our most experienced judges, both men were outstanding district at- 
torneys, have given this a very strict interpretation. Another judge in a recent 
case gave it a little more flexibility. Far be it from me to say who’s right. 
Maybe the court of appeals will determine that for us, we don’t know. 

In any event, what we've got to look toward is a pretty strict interpretation 
of this case. That doesn’t mean that these practices are strictly outlawed. 
What it does mean is that if you’re going to get a conviction, you’ve got to have 
evidence above and beyond the evidence that you would secure through your 
old practices. This does put new restrictions on you. And time is one of the 
main restrictions, gentlemen. You can’t get away from that. 

Now on this question of alibi check. That is one of the sections of the 
Mallory opinion which may be susceptible to giving you a little encouragement. 
As you may recall, I think I read you what it said about that. Let me repeat 
it—it’s pretty important. It says “Circumstances may justify brief delay be- 
tween arrest and arraignment, as for instance, where the story volunteered by the 
accused is susceptible of quick verification through third parties.” The im- 
portant words there for you are the words “for instance,” because it doesn’t 
mean that that’s the only basis on which there can be a time delay, to check out 
the man’s story, to allow him to exculpate himself. That, in my judgment, is 
given by Justice Frankfurter as an example of the type of brief delay that would 
be countenanced. Now, of course, if the fellow hasn’t given you any alibi, you 
don’t have any alibi to check. That came up in a case before one of our judges 
and he mentioned it to me afterwards. He said “Of course, you couldn’t justify 
the delay on that score.” Well I think he’s probably right. 

You can’t have delay for delay’s sake. You can only have delay if it’s for a 
legitimate purpose, because the rule, and the rule is the governing thing at this 
time, the rule says an arrested person must be arraigned without unnecessary 
delay. So what we're dealing with are those elements that would be regarded 
as necessary delay, the slight amount of delay, delay necessary in character, 
is proper, whereas unnecessary delay may now be regarded as the basis for 
throwing out a confession otherwise voluntary in nature. 

Now, so far as reenactment evidence is concerned, I think this is a situation 
in whieh justice is hard hit. And the reason I say that, gentlemen, is this— 
most of you have had experience with the fellow who for publicity reasons or 
otherwise wants to confess. He’s a psychopathic liar, if you want to use the 
big word. He didn’t do it, but he tells you he did do it. And the effect of a 
confession by a psychopathic liar is to make your work more difficult, less 
efficient, and delay you in getting the proper solution of the crime on which 
you're working. Now the standard way of weeding out the psychopathic liar is 
the time-honored reenactment procedures, because the psychopatie liar can’t 
satisfy a policeman that he did it if he didn’t do it, particularly when you subject 
him to reenactment procedure. 

However, reenactment procedures, as we learned in the Watson case, can’t be 
run off right away. There was the hotel, the Scott’s Hotel, where only women 
lived ; and you couldn’t run off a reenactment in the middle of the night. It had 
to wait until the next morning. The next morning happened to be Saturday 
morning and the women were sleeping late. So it was sometime after they 
would get up that we had our reenactment in that case, and that caused the 
delay which caused the reenactment evidence to be excluded. We lost the con- 
fession in the first Watson case. In the second Watson case we lost the reenact- 
ment evidence, we lost his oral insculpatory statements, and gentlemen, we lost 
his torn pants which were very useful to us in proving that he was actually the 
fellow who committed the crime. The reenactment evidence, if it’s to be of any 
value in the evidentiary sense at all, the reenactment procedures must be ar- 
ranged with the utmost dispatch. If it can’t be thus arranged it has practically 
no evidentiary value. 
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Now, the recovery of property and its return to the true owner—as men of 
the law who arc interested in protecting the innocent as well as finding the 
guilty, protecting law and order in every respect that you can, naturally, you 
are interested in helping citizens to recover stolen property. On that score, I 
will mention to you the teaching of the Mitchell case. Mitchell was known as 
the celluloid burglar—you fellows know him as well as I, maybe better. He 
made what we call a threshold confession. That is to say, he said, “Yes; 
I did it,” and satisfied the officers who had him in tow that he had done it. He 
Was not arraigned for a week or 10 days, but the Supreme Court said his 
confession was properly admitted, his conviction should stand. What's the 
difference between that case and this Mallory case? The difference is, gentle- 
men, that he confessed at the threshold. He confessed practically contempora- 
neously with his arrest. It was not produced by reason of any delay and, 
therefore, the Court said it’s all right, and I think that’s the law today. 

In that intervening period of a week or 10 days, the police were able to 
recover a great deal of property that had been stolen. What’s the impact of 
the Mallory case on this principle of law? That still is not decided, but my 
advice to you would be, when you get a confession in a case on which you are 
working, don’t take chances; have that man arraigned just as soon as possible. 
After all, that’s the kind of law enforcement that we've got to go into. It’s 
too bad about this stolen property. Maybe we won’t recover so much of it. 
I question very seriously whether we will. From the standpoint of criminal 
prosecution of these additional offenses, I think it’s pretty clear that any in- 
culpatory statements an arrested person may make beyond the strict period, 
the short period allowed by this decision, any such inculpatory information 
could not be used in a subsequent criminal prosecution. Now, of course, you 
recover property in many cases where you don’t prosecute for that particular 
offense. To the extent that you can continue to do that without jeopardizing 
your main criminal case, you should do it. 

Intoxicated defendants, or defendants under the influence of a narcotic drug— 
people in that category—what should you do about arraigning them? My can- 
did opinion is that the arraignment of an intoxicated person or a person under 
the influence of a drug is a nullity. The purpose of arraignment is to advise 
the individual of his right to remain silent, to advise the individual of his 
right to counsel, and to advise him of the offense with which he’s charged. If 
he’s intoxicated or if he’s under the influence of dope, of course, he can’t under- 
stand what the commissioner is saying, no matter what tone of voice the com- 
missioner uses. So, a fellow like that should not be arraigned until he knows 
what’s being said to him. In the interim, while he’s sobering up or getting 
off his dope jag, any inculpatory statements he makes probably would be ex- 
cluded. That would be my best judgment. Certainly, if it's wrong—and it is 
wrong, according to this opinion—to take a man to headquarters for the purpose 
of extracting a confession, confessions secured during the period when he’s 
sobering up would be under the same blight. 

Solving other crimes: You often solve other crimes by charging the persons 
who have admitted one crime. Just as in the case of recovering stolen prop- 
erty, you have a very practical question staring you in the face—if you have a 
good confession that you want to use, you’d better be sure of the bird in hand 
and not go around after the bird in the bush. 

Exculpatory statement: We had a very interesting decision the other day, 
the Starr case, wherein an exculpatory statement was introduced in evidence; 
that is to say, a statement in which the fellow said, “No; I didn’t stab my wife.” 
The case was reversed because there was delay in obtaining that statement, 
which was not a confession but an exculpatory statement. That seems to be 
an extension of the Mallory doctrine and, lest any of you be confused as to why 
it was done, the rationale of the court was that that particular statement was 
of value to the Government in sustaining its burden of demonstrating beyond a 
reasonable doubt that Starr was of sound mind at the time he stabbed his wife. 

So, you can see the wide reach of this Mallory doctrine. If the Starr case 
stands, the Mallory doctrine will apply not only to confessions or inculpatory 
statements; it will apply as well to exculpatory statements. Some of you 
probably saw that we have filed a petition, seeking a rehearing in the Starr case. 
What will happen in that case, of course, only time can tell. 

Gentlemen, I appreciate the attention you’ve given me. It’s a warm evening; 
it’s hot in here. I don’t want to drag this thing on. I feel that we’re going to 
have to have more than one session. I have a number of very interesting ques- 
tions here that have been propounded to me by some of you, and I would like 
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to call upon some members of my staff, just so that we can have a little variety 
up here, to answer them. 

‘Mr. Conliff, who is the Chief of the Criminal Division, has been in the office 
more than 25 years. He is going to take a shot at Lieutenant Herlihy’s questions. 
I don’t know which one John is going to answer, but John will come up here and 
read it and make his answer. 

Mr. Conuirr. Lieutenant Herlihy asked the following question: Does the 
Mallory decision apply to any other evidence except statements by the defendant 
as to his guilt? 

The answer, of course, is in the affirmative. The Mallory decision, as it has 
been interpreted by our court of appeals in the Watson case and in the Carter 
case, not only applies to statements given by the defendant, but it also applies to 
the reenactment of the offense which came after certain of these statements. 
It may apply—or at least the court of appeals interpreted it as applying—to the 
recovery of certain evidence that could be quite important in the case. In the 
Carter case, it was a bloody T-shirt. In the Watson case, it was a pair of 
trousers that had been snagged on a piece of barbed wire, as you all recall, 
because no one realized that Watson left the hotel by going over this barbed-wire 
fence until he reenacted the crime, and he at that time told the police that he 
had torn the trousers on the barb, and he told the police where his trousers 
were, and they were recovered, which was extremely valuable evidence. But 
our court of appeals said the detention was illegal; not only the confession went 
out, the oral and written confession, but the reenactment and those trousers. 

Now, of course, that can be extended to the case of a yoke robbery where a 
man’s pocketbook, say, has been stolen, or a case of purse snatching, and where 
certain evidence may be very important to the case but the police first discovered 
the whereabouts, say, of this evidence contemporaneously with the statement 
given by the defendant. If the statement was made while he was being illegally 
detained, there may be some question as to its admissibility. 

So, succinctly, I hope it does answer Lieutenant Herlihy’s question; that the 
doctrine does extend to something more than merely the statement made by the 
defendant. It may extend to very important corroborating circumstances of the 
events. 

Mr. Gascu. Thank you, John. 

Ed Troxell, my principal assistant, will seek to answer the question posed by 
Lt. James Powell. 

Mr. TroxeLu. Lieutenant Powell has asked a number of questions. I have 
selected the second one. When a defendant is arrested in the commission of a 
crime and it is believed that there are other offenses which he has committed, 
and he is held for questioning in connection with the same, if additional evi- 
dence is so obtained after the defendant, according to Mallory, should have been 
arraigned, will this evidence in the additional cases be admissible in court? 

Well, of course, the evidence of the guilt of other offenses not charged in the 
principal indictment is not admissible. It’s not admissible under the theory 
that it’s prejudicial, reversibly prejudicial for the Government to prove that 
which is not charged, unless it goes to motive, design, and intent, and I assume 
that is not in the case. 

Under this question, of course, the man was apprehended in the commission 
of a crime, so I assume that there are eyewitnesses. The officer arresting must 
have observed the commission of the crime; so, there is pretty solid evidence 
insofar as that crime is concerned. Now, let’s assume that, immediately after 
his arrest, he made certain admissions insofar as that principal crime was con- 
cerned. I believe that admissions made contemporaneous with his arrest would 
certainly be admissible, under the Mitchell rule. 

Now, the question further concerns whether or not he may be questioned 
beyond the limits of the Mallory case, beyond the limits of unnecessary delay 
regarding these other crimes. Well, certainly he can be questioned about those 
crimes and it won't affect the case against him with reference to which he was 
arrested, that is the case of arrest while he was committing a crime. But you 
must keep in mind that if you’re going to prosecute this man for these other 
offenses after you prosecute him for the first offense, you’re going to have a 
problem if you didn’t arraign the man within a reasonable time, that is without 
unnecessary delay within the meaning of the Mallory case. 

Now I would suggest that with reference to any of these other matters that 
you consider yourself governed by the Mallory case—that is, don’t continue 
your interrogation or your endeavor to get at admissions beyond the limits of 
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the Mallory case even as to the cases in addition to the principal case for which 
the man was arrested. 

Mr. GascH. Thank you. Now, we've got a couple other boys here that have 
been working hard for you and me—Fred Smithson—I don't know which one of 
Larry Hartnett’s cases or questions Fred is going to attempt to answer, but 
come up here, Fred, and pick the toughest one. 

Mr. SmitrHson., I think the one that probably would be of most interest to you 
and particularly Captain Hartnett was question No. 4, any objections to ques- 
tioning a prisoner while waiting for the judge or the United States commissioner 
to come out for arraignment. 

As I believe Mr. Gasch has explained to you, and it’s our view, the Mallory 
decision says “without unnecessary delay.” You get that man in and you have 
him charged with a crime and you have the probable cause to charge him, and 
you've made your call to either myself or to whoever Mr. Gasch may designate, 
or the United States commissioner, and you're awaiting his arrival or that of 
the judge who will arraign him—that is not a delay caused by you, it’s not 
occurring during a period which is not explainable. You may question him 
while you are awaiting the United States commissioner or the judge. 

Mr. GascH. Thanks, Fred. 

Capt. John Sullivan of the sex squad has asked a few questions and Tom Flan- 
nery is going to provide the answers. Come up here, Tom. 

Mr. FLANNERY. Captain Sullivan has propounded several questions which I will 
attempt to answer. The first one is, What type of confession is admissible under 
the Mallory decision after a prisoner is arrested? 

Well, the answer to that hecessarily would be brief and my answer would be it 
would have to be a voluntary confession, it would have to be a confession that 
would be given without any unnecessary delay in the arraignment of the de- 
fendant. 

Now the captain asked another question which is tied in with the first one: 
Can you tell us or give us a procedure which we may follow under the Mallory 
decision that would make admissions and confessions admissible in court? 

Well, I would answer that this way. I would suggest that at the time of the 
arrest of the defendant, that he be questioned at that time. There is nothing in 
the Mallory case that tells us that a man may not be questioned at the time of 
his arrest. I have noticed in a number of cases that I have handled that very 
often a person is not questioned at the time of his arrest. A sex case may be 
assigned to a particular officer in a precinct and a man detailed to arrest him, 
and very often you find the precinct man has not questioned this man about the 
crime. In my view, an opportunity has been lost there to gain evidence which 
would be admissible in court ; namely, an admission that he might give at the time 
of his arrest. 

And then, further, after the man has been arrested, the defendant has been 
arrested and en route to headquarters, there is nothing in the Mallory case or any 
other case which says that you may not question him en route to police head- 
quarters. So therefore I would suggest to you that in future cases that a de- 
fendant be questioned en route to headquarters. I had a recent case affirmed in 
the court of appeals—the Aaron Perry case—which was handled by the sex 
squad. Aaron Perry made certain damaging admissions en route to headquarters 
after being arrested, and he complained of that to the court of appeals, but the 
court of appeals said that admissions made en route to headquarters were ad- 
missible. 

And then, also, any admission that might be made during the process of book- 
ing a prisoner and filling out the necessary papers at a precinct would be ad- 
missible. It might be well to attempt to get any admissions which were made 
during that booking process. But after that process has been completed, in my 
view any confessions obtained after that time would probably be ruled inad- 
missible unless it’s a situation where a person might volunteer a statement, as 
Mr. Gasch has said, which is susceptible of quick verification. And if you have 
that type of a situation, it could hardly be said that the defendant was being 
unreasonably detained while his story was being verified. Any admission given 
during that period, in my view, would be admissible in court. 

Mr. Gascu. Thank you, Tom. 

Life would sometimes he happier if we didn’t have to have an appellate 
division. But we do have to have an appellate division, in fact it’s the 
division in the office in which more midnight oil is burned than any other 
division—at least that’s what Lew Carroll tells me. Some mornings when I 
call Lew around 9:05 or 9:10—he has a very fine secretary and she says, 
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“Oh, I’m sure Mr. Carroll is around, but I haven’t seen him, he must be down 
getting a cup of coffee.’ Of course, when Lew comes in some time later— 
I won’t tell you how much later—he says, “Well, I worked until 2 o’clock, I 
had to get a brief in.’ Well, we have around 300, maybe 325 cases a year— 
60 percent of which are criminal cases. That is our appellate load in this 
jurisdiction. Joe Stewart, the clerk of the court of appeals, told me the other 
day that when he first was clerk of the court of appeals, the entire court didn’t 
handle 300 cases a year. Well, that’s the load of appellate cases that is now 
entrusted to the United States attorney’s office, and this handsome young man 
with heavy circles under his eyes is the fellow who is responsible for getting 
those briefs in on time. 

I don’t know which one of the questions Lew is going to answer, but come 


up here, Lew, and remember you don’t have 45 minutes as you do in the court 
of appeals. 

Mr. Carroii. Thank you, sir. 

Detective Sergeant Gary has submitted several questions. I think that the 
one that might be of most interest generally is this: How much time should 
be allowed between arrest and arraignment in a case in which the defendant 
is arrested on a felony warrant? 

Now, rule 5 (a) reads as follows: “An officer making an arrest under a 
warrant issued upon a complaint, or any person making an arrest without a 
warrant shall take the arrested person without unnecessary delay’’—so there 
would be no difference in any of the discussion by Mr. Gasch or the assistants 
or any discussion that you may have among yourselves as to whether you have 
a warrant or not. It would not matter at all. The only difference is that 
rule 5 (a) then says, “When a person arrested without a warrant is brought 
before a commissioner or other officer, a complaint shall be filed forthwith.” 
That is the only difference. Thank you very much. 

Mr. Gascu. The most scientific man on my staff, as well as my detail man— 
I see Deputy Chief Covell sitting right here in front of me—in a sense Ed 
Troxell is his counterpart. You know how he, Deputy Chief Covell, crosses 
t’s and dots i’s—well, so does Ed Troxell. And he has just pointed out to me 
the great importance, and I agree with what he says, of maintaining a log in 
your cases—particularly your serious felony cases, in which you have to de- 
pend on confessions or inculpatory statements. 

In other words, gentlemen, have a little notebook, write down the times when 
you do various things so that when those times are important in the evi- 
dentiary sense we will know with accuracy and specificity what the fact is. So 
remember that—maintain logs. 

Now I have here a question that was given me by Lieutenant Sartain where 
a confession is not part of the case and physical evidence or statements of 
reliable witnesses make a confession unnecessary. May a defendant be ques- 
tioned about other cases after arrest and before arraignment? 

Yes. Obviously the impact, the thrust of the Mallory case is in situations 
where you are utterly dependent on a confession and where if the confession 
is thrown out you can't get to first base. You have to turn the man loose even 
though you may know he did it. If you have other evidence, you’re in a 
fortunate situation and although there is still the requirement. the sanction, 
the penalty for not having an arraignment without unnecessary delay, it is 
not so great that you can’t afford to question him about the other offenses. 

Now I see our time is approaching the 1-hour mark. I told the Chief that 
I thought 1 hour would be just about enough. 


DISCUSSION OF THE MALLORY DECISION, HELD IN THE DETECTIVE BUREAU SQuAD 
RooM, METROPOLITAN POLICE DEPARTMENT HEADQUARTERS, MARCH 11, 1958 


Mr. Gascu. The question is by Captain Hartnett—Defendant arrested by a 
lookout, who is not apprised of the facts of the case. The defendant is placed 
in the cell. One hour later, the detectives who know the facts of the case, 
arrive and question the defendant. After a short interview, defendant admits 
commission of the offense. Would this confession be admissible? 

Freddie Smithson is the expert in Captain Hartnett’s field, so [ am going to 
let Freddie answer that one. 

Mr. SMITHSON. It seems to me the crux of this question is contained in the 
sentence “1 hour later the detectives who know the facts of the case arrive 
and question the defendant.” That goes right, it seems to me, to the issue 
raised in Mallory and decided adversely to what we had previously understood 
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the law to be. It seems to me that it would probably be bad. Of course, that 
is one of the questions in the Trilling case which may be decided very shortly 
by the Court of Appeals.” 

Mr. Gascu. Stay here, Freddie, because you've got the next one. 

1. The Trilling case held that such a delay was not fatal. (The appellate 
court was split 5-4.) 

Larry Hartnett’s question is as follows: 

A is arrested as a suspect of homicide. After 2 hours questioning, he admits 
guilt and implicates B. B is arrested and immediately admits guilt. Is the 
confession of B admissible? 

O. K., Freddie. 

Mr. SmitHson. Limited as this question is to the confession of B and its admis- 
sibility—in my opinion it’s clearly admissible. The fact that A was held for 2 
hours, questioned for 2 hours, before he admitted his guilt has no bearing on 
the probable cause for the arrest of B. It is the basis for the probable cause of 
the arrest of B, it implicated B by the questions, but B is arrested and makes an 
immediate—what you might call a threshold—an instantaneous acknowledge- 
ment of guilt. That is clearly within the language of Mallory—because, as you 
know, Mallory says:a brief delay may be permissible. Here there is no delay, 
there is an immediate admission. The confession was obtained, of course. by 
virtue of 2 hours interrogation of A—that is, A’s confession implicating B—but 
there is no interrogation of 2 hours of B. B is clearly admitting his guilt and 
therefore it should be admissible. 

Mr. Gascu. Thank you, Freddie. Any questions about that, gentlemen? 

Deputy Scorr. Yes, sir. Suppose A is the man that committed the murder, 
heldup, and robbery, or whatever it was, with the gun, and B is only the lookout. 
Is it true from what you say—and I think it is—that the principal in the crime 
is the one that is going free and the lookout could be convicted? 

Mr. Gascn. Let me give the answer, Chief. Nobody has said, and I wouldn't 
sanction anybody saying, that the principal was going free. All we are saying 
is that a confession which is produced by such delay cannot be utilized. Now, 
there may very well be other evidence, and it may well be that this fellow B 
could testify concerning the murder; so, the principal wouldn't go free, as I see it. 

Now, on these limited facts, it is impossible to give a final opinion concerning 
that situation, but we have had experience, of course, which you and I feel 
strongly about, concerning such people as Watson and Carter and so forth, where 
they did go free. But the fact is that confessions are not the sole evidence we 
have in most of our cases, and that's very fortunate. Freddie, do you want to 
add anything to that? 

Mr. SmiIrHson. I don’t believe there would be anything I would want to add 
to it, because I limited my answer strictly to the facts contained in the question, 
and if you—as Chief Scott indicated, the question as he propounded or amended 
it—presuppose that the No. 1 man would go free, of course, we can’t pass on that. 
It would be again, as Mr. Gasch said, what other evidence we might have, plus 
the further possibility of a subsequent statement becoming available. It would 
be something, I think, that’s going to be covered by one of the other questions 
that’s contained in here. 

Mr. Gascu. Here is another one of Larry Hartnett’s questions. A crime occurs 
in a business establishment. Several employees are suspected. Arrangements 
are made whereunder those suspected voluntarily go to police headquarters, 
where they voluntarily undergo polygraph testing. The test of one indicates 
guilty knowledge. Hethenconfesses. Is this admissible? 

Mr. Smituson. Yes; it’s admissible. There is contained in this question the 
fact that these people, or suspects, or what have you, voluntarily go to police 
headquarters. And when you use that word, “voluntarily,” we presuppose that 
you call up and invite them to come down; you don’t send a man out in a car and 
say, “I’m Officer Jones and I want you to come down to headquarters with me to 
volunteer for this particular examination”; that the word is implicitly under- 
stood, “voluntarily.” They come in voluntarily and they voluntarily take this 
examination. The fact that they are questioned about any crime doesn’t change 
their status to that of a person under arrest. 

Now, if you bring them in in such a fashion, though, where it might be argued 
they were coerced by your awesome presence, or the presence of your badge, and 
the fact that there is a car waiting for them to bring them down, then you get 
into the question of whether or not it was voluntary. 
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But, on the facts as they are stated in this question, yes; anything they say; 
this one person indicates his guilty knowledge, it says, and he confesses. It is 
admissible. 

Mr. Gascu. Next we come to a question posed by Lt. Dave Higgins. I’m going 
to ask Tom Flannery to answer it. A defendant is arrested for forgery and 
uttering. The teller, due to lapse of time, is unable to identify him. The 
defendant was arrested because of similarity of his known handwriting and 
that of the instrument uttered. A. Should the investigator warn defendant that 
he does not have to furnish new samples? 

Mr. FLANNERY. The way I would answer that would be to say that the defend- 
ant should be told that he has a right not to speak if he does not choose to, but 
that, if he does, anything that he might say would be used in his trial, if there 
was one. 

Mr. Gascu. The next question, Tom, the next section here, is also based on 
those facts that I read you. Assuming refusal, are exemplars several years old 
admissible? 

Mr. FLANNERY. The answer to that question is “Yes.” 

I think we should say, also, gentlemen, that any time you rely on old exemplars 
in cases of this kind, you run across a couple of very practical difficulties. 
No. 1. Are the men who took those exemplars, who are the witnesses in those 
cases, are they aVailable? As you know, men retire; men move out; men die; 
men are otherwise not available. So, you shouldn’t rely on old exemplars in 
any case where you don’t have to. Of course, you always stand the possibility, 
when you are dealing with old exemplars, of getting into the question of the cir- 
cumstances under which they were originally obtained, and any case in which 
they might have been obtained, you get possibilities of error in such cases. 

However, that’s not as plain, as in the fingerprint cases, old fingerprints. So 
just remember that; get new samples when you can, but, when you can’t, you 
are faced with that problem. 

Mr. GascH. The next is a question from Capt. George Robison. I am going to 
ask John Conliff to step up and answer it. Assume a 4-hour delay after arrest 
in fingerprinting defendant; does such delay vitiate the use of known finger- 
prints in comparison with latent prints at the scene of crime? 

Mr. Con.irr. It would appear that, if there was probable cause for the arrest 
of the defendant, the fact that there had been a delay in fingerprinting him 
would not void the use of those fingerprints at the trial. However, it immedi- 
ately comes to mind when you say there was a delay of 4 hours in fingerprinting 
the man; question is raised as to why there was a delay of 4 hours. Unless the 
circumstances were very unusual, I think the Department, or the prosecutor of 
the case, or the man handling the appeal before the appellate court, would have 
difficulty in explaining why there was a delay of 4 hours in fingerprinting the 
man. Fingerprinting is a rather quick technique, there are many trained opera- 
tors. The answer is, in my judgment, that the use of the fingerprints would be 
admissible. 

I think at this time it is also appropriate to state—going back to the other 
question, where a man arrested on a lookout in a precinct and there was an 
hour delay—that we should stress cooperation between the precinct and the 
headquarters men and all units of the Police Department to avoid any unneces- 
sary delay, and to do all these things that we have to do under these new rulings 
as expeditiously as possible. 

Mr. GascH. Thank you, John. 

Just to emphasize what John says, let me read you a sentence from the 
Mallory opinion, top of page 5: “Provisions related to rule 5 (a) contemplate a 
procedure that allows ‘arresting officers’ ’—now, get this language, gentlemen; 
it’s important—“little more leeway than the interval between arrest and the 
ordinary administrative steps required’—those words are important—“to bring 
a suspect before the nearest available magistrate.” So, let’s be very careful 
about a 4-hour delay in getting fingerprinting done. Certain delays are necessary 
and certain are unnecessary. I would say that convincing an appellate court on 
the necessity of a 4-hour delay in fingerprinting would be a real tough job, and 
I hope you gentlemen won’t put us in the position of having to try to do it. 

Now, the next question is also John Conliff’s. Assume an arrest in an outer 
perimeter precinct—such as No. 8 or No. 14—and assume delay due to distance 
in getting the arrested person to headquarters for booking, photographing, and 
printing; assume, also, a delay due to mechanical reasons in transporting, or 
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because the fingerprinter is otherwise occupied; would such delay or delays 
render interim confessions inadmissible? Capt. George Robison. 

Mr. Con.uirr. I think the answer to that is that the statements would be ad- 
missible because, as Mr. Gasch has read just a moment ago from Mallory, the 
police have the right to use the usual administrative processes. Now, if there 
is a delay that is caused solely in attempting to carry out those administrative 
processes, it does not evade the intent of the Mallory decision. However, if 
these delays were caused for the purpose of delaying arraignment, confessions 
secured during the delay would be inadmissible. But as Captain Robison states 
in his question—that there is quite a distance from an outer precinct, that 
there was some difficulty with the automobile—filat tire or a mechanical break- 
down of the car—or if the photographer's camera became unworkable; or per- 
chance the fingerprint man had a lineup of 10 or 12 people ahead of this par- 
ticular defendant—all that is very readily explained. 

But, it just goes to emphasize, I think, what was mentioned the other day— 
that it’s wise to keep a log in all cases where there is an arrest and a delay 
that might seem unreasonable on its face. Some delays, you might say, that 
take 2 hours and you say, “Well, why wasn’t the man arraigned within 2 hours 
after he was arrested?’—and you have a proper log, you may very readily 
show that a 2-hour delay was not an unnecessary delay. The man left the pre- 
cinct, the ear broke down, and that is put in there and you have the time 
element specified in the log. You can show that what on its face might be 
an unreasonable delay is in fact a necessary delay. 

Mr. GascH. Thank you, John. 

Just let me repeat for emphasis what I have said before. If the delay bears 
a reasonable relationship to your prime purpose, which is to bring about a 
speedy arraignment, an “arraignment without unnecessary delay,” in the words 
of the rule—then a certain amount of leeway is allowed you. However, if the 
delay is caused by some other reason—namely, your desire to have Sergeant 
so-and-so, who knows about this case, talk to the fellow, then I think that is 
where we get into fast water and we may see such a confession excluded from 
evidence. 

Now, the next question—also by Captain Robison. 

What about blood testing which requires about an hour? John? 

Mr. ConuiFr. Well, the results of a blood test that requires about an hour in 
my opinion certainly is admissible in evidence. 

Taking a—or making a blood test of a defendant's body is somewhat different 
than attempting to extract a confession from him. He is really not giving evi- 
dence against himself; you are trying to secure from his person evidence that 
someone else’s blood is on him. So the courts have generally sanctioned the 
taking of blood tests. Now if the taking of that test does not require an un- 
usual amount of time, I don’t think there is any question about the admissibility 
of it. We had it a number of years ago in the McFarlane case—the marine 
who killed the little girl down on Hains Point. Our court of appeals said that 
was proper. We had a recent case, not exactly in point, in the Supreme Court 
where they held that the taking of a defendant’s own blood was proper, even 
though he was unconscious. So I think the answer to that is, unquestionably, 
the blood test evidence is admissible. 

Of course, the answer to all of these things—no one can give a yes or no 
answer with any degree of positivity. Last year one of our district court 
judges threw out blood test evidence on the ground that it violated the defend- 
ant’s privacy. But I do not think that is the consensus of the law at this time. 

Mr. GascH. I'm glad John mentioned that case. The judge in question wrote 
about a 12-page—maybe longer—opinion. For those of you who are interested 
in the details of his reasoning, we'll get you the name of the defendant. Al 
Stevas was trial counsel. I don’t recall the name of the defendant. We have 
some mimeographed copies and if you'd like to have it, we will make it available 
to you. It’s a fairly close question, could go either way. 

Does anybody have any questions on this point? Chief? 

Deputy Scott. Suppose while you are waiting—or are making the blood test, 
that you have a little conversation and the gentleman admits the crime during 
the hour that you are waiting on the blood test? 

Mr. ConuirF. I think that would be admissible in evidence because any 
conversation you may be having with a defendant while you are carrying out 
these administrative processes mentioned in the Mallory case, I feel that such 
conversations are admissible. Of course, you cannot use extended questioning 
as a basis for saying a blood test would require 2 hours, but if you can ordi- 
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narily show that the blood test would take an hour—using 3 or 4 different 
chemicals as the case may be—and you just took the usual time to conduct the 
blood test—anything the man admitted to you during that time would be 
admissible. 

Mr. Gascu. Lew, I saw you gazing up at the stars as if you were trying to 
get a little divine guidance on that point. You’re the one who is generally 
under fire over in the court of appeals. Come up here and see if you want to 
disagree with John. 

This is Lew Carroll, gentlemen, of the Appellate Division. 

Mr. CarroL_. It might be known as respectful disagreement. 

We might have some difficulty in a case like that, arguing that the blood 
testing is a component part of booking. That’s the problem that I was thinking 
about when the answer was coming up. I’m sure the appellate court, or the 
court, would take the view that fingerprints, identification, and other aspects 
of booking are necessary. The question would be, Are blood tests a part of 
booking? That would be the only question and I'm not sure that anything that 
couldn’t be done in a very short time would constitute booking or making the 
necessary papers on him. In effect, they might say that the officers wouldn’t 
have the right—they have the right to book him, but they don’t have any right 
to make all these tests. 

Mr. Gascu. Thank you, Lew. Ed, do you want to comment on this question? 

Mr. TrOxE.LL. I’m inclined to agree with Mr. Conliff that the Breithaupt case, 
although less recent than the Mallory case, is a clear justification of the 
right to take a blood sample. That's a little bit different than the taking of the 
type of sampling that Captain Robison had in mind, I realize, but I feel that 
that is not a confession and until they tell us that the Breithaupt case is no 
longer the law, I think that it would hamper the police to deny them the right 
to take such samples and I believe it would be proper. 

Mr. Gascu. Yes, Lew? 

Mr. Carro_i. I want to be sure that what I’m saying means this. I don’t think 
what I have to say would go on the samples themselves but would be as a result— 
say a confession comes an hour—maybe you hold a man for 35 minutes or an 
hour to book him, and then an additional hour to take blood tests, and then he 
confesses. The problem I was seeing was the confession, which came as a result 
of the conversation, might not be admissible. The blood tests themselves, in my 
opinion, would be admissible. 

Mr. Gascu. I think this question and the uncensored differences of opinion 
that have been elicited from my staff demonstrates pretty well to our friends from 
the press who are present here today that you fellows do have a real practical 
problem in attempting to make on-the-spot decisions in matters of this character. 
Now since we have had some divergent opinions from the office about this situa- 
tion, let me discuss with you two aspects of the problem. 

It seems to me that what the Supreme Court is talking about, primarily, are 
the administrative steps that the police may properly accomplish prior to arraign- 
ment before a commissioner. There may well be doubt in the minds of judges, 
or in the mind of the judge who tries the case—as to the character of the process 
which the police go through in a situation like the one Captain Robison had in 
mind. 

I think it could be argued both ways, but there is very definitely doubt about 
itin my mind. I would say that the sentence in the middle of page 6 might give 
you some justification for this type of delay: “Circumstances may justify a brief 
delay between arrest and arraignment, as, for instance’—now here he’s talking 
about a time interval—“as for instance where the story volunteered by the accused 
is susceptible of quick verification through third parties.” He is indicating, as 
I see it, that you can have delays for other purposes than exculpation. He is 
indicating that brief delays to check out a story can be justified. It’s entirely 
possible that the particular type of test contemplated by Captain Robison’s 
question would very well exculpate the person arrested as well as possibly incul- 
pate him. 

So it’s a very close question, and I think the answer is certainly not free from 
doubt. It’s a situation that should be avoided. Certainly it should be avoided 
if it is going to create a time obstacle in a case where you have a confession. 

Of course, the main things that Mallory does is discuss the circumstances under 
which confessions can be introduced as evidence. If you don’t have a question 
of a confession, of course you can take a little more time with such a test as 
this, provided, of course, that the fellow is not registering strong objection to it. 





ba 
* 
z 
Be | 
® 
eT 
5 
a 
. 
i 





F 
t 


| 
i 
i 
1 


408 ADMISSION OF EVIDENCE 


That was the thing that I think caused the judge to reverse himself in the case 
we’ve mentioned. 

John, I think this is also your question. 

Captain Rosison. May old known prints be employed? Taking new prints 
would be a burden. 

Mr. Con.irr. I think the answer to that is—old prints can always be em- 
ployed. The only thing about an old print is it creates a certain danger. 
Remember, a print doesn’t mean anything unless you can have someone testify 
that the old print was actually taken from the defendant. The older a print 
is, the harder it is to get the witness who took these prints from that defendant. 
Another difficulty, I understand down at the jail they do not take prints of a new 
prisoner brought in if they’ve already had him down there. So, if you are 
relying on a jail print, and for that reason not taking an additional print at head- 
quarters, it may be that the man that took the original print of the defendant 
in the jail is no longer there. If that is the case, you cannot get proper 
identification. 

It’s always advantageous to have a new print because you have a witness 
who is usually available and you do not run into the other danger of showing a 
man has a previous offense. Whenever you use an old print where a man has been 
arrested on some charge 5 or 10 years previously, it’s always difficult and it 
requires a great deal of skill on the part of the prosecutor to get the identifica- 
tion of that particular print before the jury without getting into the question 
that the defendant has been charged with a previous offense. 

So my recommendation is that whenever possible you have new prints— 
first, to avoid the danger of showing a prior offense against the defendant which 
would jeopardize this particular case at the trial; and secondly, to avoid the 
difficulty of locating a witness who is unavailable at the trial to show that the 
old print was actually taken from this particular defendant. 

Mr. GascHu. Gentlemen, just so long as we can be sure you understand the 
impact of John’s answer—yes, you can use old prints, but don’t do it in any 
case where you don’t absolutely have to do it. It’s fraught with danger. Let’s 
avoid it. 

Now, Artie McLaughlin was coming over to answer the next couple of ques- 
tions, but Artie is in the middle of trying a case and was tied up when we left— 
so I’m going to ask Ed Troxell to pinch-hit for him. 

Lieutenant Sisson asked the question: A defendant is arrested on a bench 
warrant after indictment. To what extent may the arresting officers question 
about other offenses? 

Mr. TRoxeE.L.. Under these circumstances, there is no necessity for a preliminary 
hearing. It’s absolutely essential, however, that the person arrested under the 
bench warrant be taken to a committing magistrate for the purpose of fixing 
bond, unless it is a capital case. Now, this question is not covered by Malldry. 
The Mallory decision concerns the necessity for an arraignment without unneces- 
sary delay. Here you have a situation where you don’t need the preliminary hear- 
ing which follows arraignment, but you do need an appearance, I believe, before 
the committing magistrate without unnecessary delay for the purpose of fixing 
the bond. Now it is true that the committing magistrate is not obliged in 
such circumstances to warn the person that what he says may be used against 
him and of his right not to speak. 

I would say in such circumstances that again the police officer should, before 
interrogating this man, warn him of his right to remain silent—warn him 
that anything he says can be used in his trial. Of course, if there is a spon- 
taneous or threshold confession before any questioning, it would be admissible 
under the Mitchell case. 

Mr. Gascu. Any further questions about that, gentlemen? 

Another question by Lieutenant Sisson—the defendant is arrested in New Jer- 
sey for a robbery in the District of Columbia. He is arraigned there and is 
willing to waive removal. Detectives are immediately sent to New Jersey to 
bring defendant back here. How does the Mallory decision affect the detectives 
in their questioning of the defendant? Ed? 

Mr. TroxeEtx. In this instance, the defendant had been arraigned. He was 
arraigned in New Jersey. I assume that under these circumstances, somebody 
went up to New Jersey and swore to a fugitive complaint and a fugitive warrant 
was issued; the man was picked up on that, which means that he was brought 
before a committing magistrate and arraigned there on a fugitive warrant, 
which of course would reflect the charge down here. So I assume from this 
question that the man was arraigned. I assume also that he was warned by 
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the committing magistrate up there. Now that being the case, he has been 
arraigned and he has been arraigned without unnecessary delay, I take it. If 
the officers go to pick him up, I think you have something like our Metoyer case 
where the officers went out to Maryland and there was a threshold comment— 
when the officers approached the man, he immediately said he did it but gave 
some explanation that he was shooting in the air. At least you’ve got that. 

Now I think that in this instance, if the man hadn’t been arraigned, the 
officers then having the duty to transport him back to the District of Columbia— 
so long as they do not use unnecessary time in the transportation, so long as the 
transportation is without unnecessary delay and is within a reasonable time, 
they can ask him all the questions they think of and they can record all the 
answers he gives them. As a matter of fact, it might give them a good oppor- 
tunity to take a longhand statement from him, since they have no typewriter in 
the cruiser. 

I think you have the right to question him so long as your transportation 
from New Jersey down here is not attended by unreasonable delay. I think 
then when you get here, you must bring him before a committing magistrate here 
for the purpose of fixing bond here. ‘ 

Mr. Gascu. Carl Howe asks this question: A suspect was questioned at his 
place of business about certain checks allegedly forged by him. He makes cer- 
tain admissions. He was then arrested, after the admissions, but was not ar- 
raigned until the following morning. What about this? Tom, I believe you 
were going to answer that. 

Mr. FLANNERY. The confession would be admissible, in my view and the view 
of the office. Any confession made prior to arrest is admissible, and the fact 
that in this case the defendant was not arraigned until the following morning 
would not vitiate the confession, since it was made prior to arrest. 

I might point out to you, as you probably already know, that the FBI uses 
the technique of questioning people prior to arresting them in many of their 
cases; and it might be well if you could do it in your cases, to try and get con- 
fessions or admissions prior to arrest. They are admissible. Of course, I real- 
ize that the FBI handles different types of cases than you folks and you have 
different problems that the FBI doesn’t have to cope with. 

Mr. Gascu. I would like to emphasize what Tom said about the desirability of 
utilizing new techniques to the extent possible insofar as questioning prior to 
arrest is concerned. That is a widely used technique by the Bureau. You never 
can tell whether it will work or won't work in your type of case until you try it. 
And if you get a break that way, you can remember that the Mallory rule does 
not apply to a confession secured prior to arrest. 

Of course, I was impressed by the fact when I went down to the FBI School 
at Quantico with Inspector Johnny Layton and some others a year ago. We 
talked about this thing with the instructor at the school. He told me that the 
way that they usually handled a situation like that is when they go into a man’s 
home and they say to him, “I just want to talk to you about this situation. You're 
not under arrest, you are free to go, but I have talked to a few people and maybe 
you can help me solve this crime.” Now the instructor down there, a man of 
about 15 years’ experience, told me that that technique has been found quite 
productive by their men in many different types of cases. So that’s something 
that I would suggest to you, maybe it’ll be of more help to you than you anticipate. 

Carl Howe has another question. A lookout was sent out for two men, sus- 
pected of forgery. The lookout picked up three men in a car, described in look- 
out instructions. The third man was not named in the lookout instructions. 
All three were brought to police headquarters. All three voluntarily provided 
exemplars of handwriting. The exemplar of the third man, not named in the 
lookout notice, corresponds to the forgery writing. He then confesses. The 
time elapsed from arrest to confession is 2 hours. 

First question—Are the exemplars admissible? 

B—lIs the confession admissible? 

Tom, what do you think? 

Mr. FLANNERY. The question indicates a lookout for two men. The third man 
was found accompanying the two men covered by the lookout. It is questionable 
whether there was probable cause for the arrest of the third man. Assuming the 
arrest of the third man as being lacking in probable cause, the question then 
arises as to whether the exemplars and confession of the third man are admissible. 
The contention has been made by certain authorities that anything which flows 
from an illegal arrest would be inadmissible. On the other hand the Gibson 
case (80 U. S. App. D. C. 81, 84), holds that confessions made while a defendant 
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is under arrest are admissible in evidence if voluntarily made and if rule 5, 
Federal Rules of Criminal Procedure, is not violated whether the arrest was legal 
or illegal. 

My advice would be to get the exemplars and the confession voluntarily and 
leave to the prosecutor the problem of solving the legal question of whether the 
arrest was with probable cause and whether the confession and exemplars are 
admissible. 

In my opinion, the fact that the original arrest of the third man may have 
been illegal would not invalidate either the confession or the exemplars if they 
were voluntarily given and if there was no unnecessary delay in arraignment. 

Mr. Gascn. Any questions on that, gentlemen? 

This is a question by Detective Sergeant Charles I. Smith. A stolen car is 
located on a parking lot. The place was planted. At 10 a. m., A appeared at 
car and entered it. He was then arrested. En route to police headquarters he 
gave the police the nickname of two persons whom he said stole the car. He 
said they would be at the Moulin Rouge about 9 p.m. The officers arrested the 
two nicknamed persons there at 9 p.m. They immediately admitted the theft of 
the car and implicated A. This delay in checking out the story of A—would such 
be within the “for instance” clause of Mallory? Which one of you boys is going 
to answer that? 

Mr. TrROXxELL. I'd like to first speak on the subject of probable cause. I have 
taken this question the way it came to us. I don’t think that probable cause 
arises out of observing a man step into a car. In those instances, if your lookout 
is there and watching, why don’t they wait until he starts the motor? Then 
you have something approaching a larcenous intent. Just wait 1 minute, 1 
second, 10 seconds, let him start the motor, let him demonstrate his intent first. 

All right, then—let’s assume, then, that he started the motor. I don’t think 
sitting in the car is enough: he might have been a bum going in there to lie down 
and go to sleep. Let’s assume he started the motor. There’s a delay, then, of 
11 hours. During this time the police can’t do anything about following up the 
lead which this man gave them. I think during that time, though, they have the 
obligation to arraign the first man. What are they required to do? They are 
required, according to his story, to wait until 9 o’clock to pick up 2 other men 
whose nicknames they know and whom they expect to find at the Moulin Rouge. 
Now the first man has nothing to do with that. I feel that a delay of 11 hours 
between the time of the arrest of the first man and until the time that the other 
2 are picked up doe not come within the language of Mallory, which concerns 
a brief delay for quick verification of the suspect's story. 

Now I feel that under these circumstances it might be arguable that this delay 
is a delay which the first man defined and is a proper delay during which he 
need not be arraigned. But I think that the safe thing to do would be to arraign 
him. Pick up the other two men, question them. It might mean that you won't 
have a confrontation as effectively as otherwise, but I feel that the safe thing 
to do under those circumstances would be to arraign the first man. I know I'm 
going to get an argument from the auto squad about my comment on the probable 
cause. 

I'm happy that my gratuitous advice is not necessary. 

Mr. Gascu. I might say this to you gentlemen: If the questions are limited to 
the facts written out and you had no case on the first fellow because you weren't 
sure whether he was just a bum getting ready to sleep in the car or not, but 
nevertheless you wanted him until you checked out the other 2 fellows, 11 hours 
later or whatever the period was—you might give some consideration to the sug- 
gestion made by one of our appellate judges in one of our important cases—that 
he be locked up as a government witness, without charge and without arraign- 
ment. That's a possibility, where you don’t have evidence but nevertheless you 
are checking out a story that takes more than a brief period for verification. 

The next question is from Lt. Joe Chennault. Defendant was found to be 
injured when arrested and he was removed without delay to a hospital. Would 
a confession obtained in a hospital prior to arraignment be admissible? 

I don’t know which one of you boys is going to answer that one. I can talk 
about it, too. Go ahead, Lew. 

Mr. Carro“_. As was commented on by Mr. Gasch at the last meeting, one of 
the problems you would have in arraigning someone who is either injured or 
intoxicated or under a narcotic drug, the problem would be the admissibility of 
admissions or confessions when he is under a disability. The same thing, I be- 
lieve, would hold true respecting a confession or an admission made during the 
questioning period if that person does not know what he is doing or it could be 
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reasonably shown that his mental faculties were impaired to such an extent 
that he did not know what he was doing. Then his statement would not be 
regarded as voluntary. 

Therefore, as I see it, it would be very important for you to remember the 
same application of Mallory, whether you take a man to headquarters for the 
purpose of extracting a confession or seek him out in a hospital for the purpose 
of extracting a confession, it would seem to me that the principles would be 
the same. The length of time that you could question him, I feel, would be 
the same, the same argument on time would be made. 

From a practical point of view, arguing the voluntariness of any statement, 
I think it would be important for you to check into the man’s medical history 
and see, for instance, whether he is under sedatives, or narcotics; to talk to 
the doctors, find out whether he has the capacity to make a voluntary state- 
ment; be sure that you spell out your advice to him about his right to remain 
silent, that anything might be used in a trial, very carefully. 

And if you take a handwritten confession from him there, perhaps you should 
make sure that there may be other witnesses there to make sure that he under- 
stood what he was saying; and perhaps you might have him initial each page 
or something of that order—because I think part of the problem would be 
whether or not it was voluntary, in addition to the time element. 

Mr. Gascu. I think we went into that, as Lew intimated, last week. Of 
course, I know some of you must have read the Green case, when that case was 
in our court of appeals. He was the old fellow who burned up his house and 
he was convicted of arson. This elderly woman was in the house and the 
inhalation of smoke killed her. So we looked upon it first as a first degree 
murder case. The jury said it was second, so it was reversed and remanded 
on that score. The court of appeals’ first ruling was that it was either first 
degree murder or nothing. It went back for retrial. A second jury found it 
was first degree murder, and that went up and was affirmed by the court of 
appeals sitting en banc, and then reversed by the Supreme Court. 

The reason I mentioned that was that there was some dispute at the court 
of appeals level as to whether this man, Green, who had attempted to take his 
life—not very effectively, but, nevertheless, he had made the attempt and he 
was in the hospital—whether he should be arraigned in the hospital. 

At last one of the judges of the court of appeals felt that there should have 
been an arraigument in the hospital. That, however, is not established pro- 
cedure; we have not yet cleared it with the commissioner and I’m not going 
to call upon him to express an opinion at this time. But you can see how far 
the thinking of some of the judges does go toward the necessity for a prompt 
arraignment or an arraignment without unnecessary delay. 

I will emphasize again what Lew said about questioning of a person in a 
hospital. You must satisfy yourself that the man who is being questioned is 
not under sedation, that he’s not drunk, that he hasn’t been hit on the head— 
in other words, that he knows what he’s doing and his action is a voluntary act. 

Joe Chennault has another question. Would a threshold confession, ade- 
quately corroborated by witnesses at the time of arrest, be rendered inadmis- 
sible by subsequent delay in locating officials necessary for arraignment? 

Mr. CarroLi. No; a threshold confession is not rendered inadmissible by sub- 
sequent delay before arraignment. 

Mr. Gascn. The Mitchell case in the Supreme Court corroborates and sus- 
tains Mr. Carroll, and I’m sure that, if the two agree, that’s the law, gentlemen. 


DISCUSSION OF THE MALLORY DECISION HELD IN THE DETECTIVE BUREAU SQUAD- 
ROOM, METROPOLITAN POLICE DEPARTMENT HEADQUARTERS, MARCH 19, 1958 


Mr. Gascu. Now, of course, the purpose of these sessions, I think we should 
emphasize again, is to tell you, as accurately as we can, how this decision in 
the Mallory case does apply to your police activities, particularly those that 
center around confessions. To what extent do your normal practices have to be 
changed or adapted as a result of this decision; that is the precise problem that 
we are attempting to reach. 

I think all of us realize that when a crime is committed we want to find out 
who did it; we want to place the fellow under arrest and, if possible, present 
the case in such a way that, if there is good evidence, we get a conviction. Now, 
sometimes it makes a lot of difference how you handle the evidence which you 
have. 
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And, on this question of confessions and the extent to which they are still 
good evidence, I think we want to bear in mind just what the Court means by 
the expression, “unnecessary delay.’ That is the heart of the question, and 
it’s not an easy question to answer. It isn’t 5 minutes; it isn’t 20 minutes; it 
isn’t half an hour; it isn’t 2 hours—what is unnecessary delay? First, you've 
got to find the meaning of “necessary delay.” That means, as I see it, what 
authorized procedures do you have to go through in order to bring the person 
whom you've arrested to the commissioner. 

Now, this is very important in those cases in which you have a confession, or 
in which you get a prompt confession, or indication that you’re going to get 
a confession, and where the rest of the evidence you have is not very extensive. 
Of course, you know that you are to arrest only when you have probable cause. 
That’s written clearly in this and many other decisions. 

Let’s assume that you have a thin case of probable cause which is to be 
distinguished from a prima facie case, and it is certainly not enough evidence 
to warrant the conclusion of guilt beyond a reasonable doubt, and that is the 
standard that controls when you present your case in court. So, assume that 
you have a thin case of probable cause and a confession, or the possibility—the 
strong possibility, in your mind—of getting a confession. Those are the cases 
on Which we should focus our attention, because it is those cases in which you 
need to do it right, demonstrably right, because if you don’t do it in the right way 
the confession is likely to be thrown out, and another guilty man—admittedly 
guilty man—may be walking the streets. 

Let’s examine in that framework what is unnecessary delay. What is neces- 
sary delay? Let’s say the courts have closed up for the day, people have gone 
home to dinner, but you've picked up this fellow. You have a thin case of 
probable cause on him, but the indications from the way he’s been answering 
your questions during the process of booking are such that you feel that you 
can probably get a good statement from him. What should you do? My advice 
to you would be—of course, as I said before, you should warn him before inter- 
rogation and, having warned him, and having proceeded—lI think you should set 
up an arraignment then and there. That will give you the opportunity of con- 
tinuing your process of interrogation right up to the time that you arraign the 
man before the commissioner or the judge. 

Now, let’s get this straight and clear. You don’t want to pull the commis- 
sioner .out of bed for every case you have. You don’t want to call Freddie 
Smithson in every case you have, because there are many cases in which you 
won't have a confession. There are many cases in which you have to go on 
the other evidence that you have. In those cases, obviously, there’s no point 
in having a midnight arraignment or an arraignment after hours. You should, 
of course, be governed by the proposition of rule 5 (a) that you arraign a man 
as soon as you can. You arraign a man without unnecessary delay. 

But it is in those cases where you have a confession as a result of some 
interrogation—it is in those cases that you should call for an arraignment. Now, 
gentlemen, this is most important, and I want to be sure that you understand it, 
and, if there is any question about it, let’s see if we can’t answer these questions 
right here and now. 

Do any of you fellows see any point that I should make clear to these boys at 
this time? Do you think it’s clear, as I have stated it? Do you have any 
different views about what I’ve said? We want you to speak up, if you do. 

All right, gentlemen. I want to drive that point home just as hard as I can 
because I think that is the gist of the problem with which you're confronted. 
Let’s be sure that in those cases in which interrogation seems to be producing 
some affirmative results, you forthwith make arrangements for an arraignment. 
Set it up just as soon as you can. It doesn’t matter what time of night it is. 

Now, we started out to answer questions that you gentlemen had given us. 
We have some very good questions. We have some ouestions that, unfortunately, 
we had to put aside becausé they were very close to matters pending in court and 
we thought, for that reason, we should wait before answering them because it’s 
much better that you get your answers from court decisions than from us. 
So, we have changed some of these facts a little bit because the questions are 
good questions of law, but some of them are just practically on all fours with 
pending cases. 

Now, we reached question 16 of the second list last time. I have here ques- 
tion 17, by Lt. Joe Chennault. I'll read it, and Ed Troxell will answer it. 

Suspect is interrogated at length prior to arrest. He was given adequate 
warning that he need not speak, but what he did say might be used for or 
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against him. After brief interrogation, he admitted the offense. He was then 
arrested and promptly arraigned. Is that proper? 

Mr. Troxe... Yes; on those conclusions, it is entirely proper. Let me clarify 
this by assuming some facts. If he was actually not placed under arrest until 
after he had made his confession, after the questioning, there is no question 
about it. What he said before he was arrested is certainly admissible in evidence. 

However, it is possible that a man might be under arrest even though 
the magic words, “You are under arrest” are not used. Suppose, for example, 
the police officer takes a man by the arm and escorts him up the street and 
says, “I would like to invite you up to police headquarters for a little question- 
ing.” That would be an arrest, even though the words of arrest are not 
used. 

On the other hand, if the man came to police headquarters voluntarily— 
say you asked him to come up and he came up by his independent means of 
conveyance—that certainly would not be an arrest prior to the confession during 
the questioning. 

Now, what is arrest? Arrest is a limitation upon a person’s egress from 
where he is. If you don’t permit him to leave where he is, he is under arrest 
regardless of whether you use the word “arrest.” 

So, in answer to your question, if this man in fact was not under arrest, 
if he was not involuntarily brought to police headquarters, these admissions 
and his confession would be admissible. But if, on the other hand, he was 
brought there in an involuntary manner before the questioning, his arrest 
occurred when he was taken from the street. Remember what the Supreme 
Court said: “You cannot bring a suspect to headquarters for the purpose of 
extracting a confession.” 

Mr. Gascu. I might say in supplement to what Ed just told you—there is a 
case, unfortunately the name of it escapes me at the moment, but I remember 
discussing it with Chief Murray and I believe it was actually his case many 
years ago. It was a murder case and the words which the court construed 
as constituting arrest were something like this: “So-and-So, come on down 
to police headquarters; Inspector Barrett wants to talk to you.” Now that 
doesn’t seem very much like putting the arm on the fellow, but in that par- 
ticular case the court of appeals ruled that there was an arrest. The Govern- 
ment was seeking to establish that that was an arrest because a search incident 
to a lawful arrest is a good search. However, if there had not been a lawful 
arrest, the search which produced some bloody clothing would have been subject 
to a motion to suppress and the evidence would have gone out. 

So what Ed has told you about arrest is very important. Arrest takes 
place when a fellow has reason to believe that he is not free to go, and I 
assume there may be circumstances when a man in uniform can arrest without 
saying a word—just walk up and grab a fellow. That would be an arrest. 

There may be other cases, of course, in which you follow the tactics that 
have been explained to me, and probably to many of you, by the Federal Bureau 
of Investigation, in which you say to a man that you want to interrogate, 
“You are not under arrest, you are free to go at any time that you want to, 
but we are trying to solve the such-and-such case, and I’m working on that 
case and I would just like to see if I couldn't get a little help from you.” Well, 
they tell me that in many of the cases on which they work that technique 
is effective, that technique has paid off, and that technique and that system 
would undoubtedly be a good basis for our arguing in court that such a man 
was very definitely not under arrest and that admissions he made during 
such questioning would not be subject to the strict ramifications of the Mallory 
rule. 

Now the next question we have here, Sergeant Friel asked this. Defendant 
is arrested and while en route to police headquarters confesses and involves an 
accomplice. May he be retained in a cell at headquarters long enough to pick 
up the accomplice for confrontation prior to arraignment? 

I would say that the thing that you have got to bear in mind in all these 
cases are the side issues, the diversionary issues that may in your judgment 
lead to the involvement of somebody else, or the making of a case. The whole 
impact of the Mallory rule is to bring to a commissioner without unnecessary 
delay the person whom you have probable cause to believe has committed an 
offense. So that if the delay bears a reasonable relationship to your efforts to 
arraign the individual, then pretty near anything in the way of confrontation— 
lineups and so forth—that takes place during that interval of necessary delay 
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is all right. But you must always remember that it must bear a reasonable 
relationship to the purpose of arraignment. 

In other words, if you've got an arraignment set up, you know it’s probably 
going to take you an hour and a half or 2 hours to get the commissioner and the 
clerks and the marshals and other people that you need—to say nothing of the 
district attorney and defense counsel—if during that interval you have con- 
frontation or you continue to talk to and quiz the man and produce a result that’s 
affirmative in character, in my opinion you can use it. 

If, on the other hand, you interrupt the processes of arraignment to extract 
a confession and it bears no reasonable relationship to the process of arraignment, 
then is when I think you are going to see a confession thrown out. I want to 
make that point very clear. 

The next question, also Sergeant Friel. We have changed this a little bit 
because it’s close to a case pending in the court of appeals. 

A defendant is arrested in Virginia. He then confesses to the Virginia police 
regarding offenses in Virginia. District of Columbia police arive, after notifica- 
tion of the arrest. Defendant forthwith admits to District of Columbia police, 
makes an admission to District of Columbia police about offenses in the District. 
After trial in Virginia, defendant is brought to the District for trial. May his 
confession about District of Columbia offenses be used? 

John Conliff is going to take a crack at that. 

Mr. Conuirr. It would appear under the circumstances that such a confession 
would be admissible when the man is returned to the District of Columbia 
for trial. 

The fact that he was under State charges in Virginia would preclude him being 
immediately arraigned on the District charges beeause he is being held by the 
State police on a State charge. Now there is nothing under the rules whereby 
we can release that man from the State charges and take him before a Federal 
commissioner or some Other magistrate for arraignment. So the results of ques- 
tioning had of that defendant when he’s in the custody of the State police on 
State charges would appear to be admissible at a subsequent trial in the 
District. 

I say it would “appear’’—no one can anticipate what future decisions may 
hold, but we have that situation quite frequently. I know I have talked to 
many of your detectives where a man may be serving time in the Maryland 
State Penitentiary on a Maryland check charge, you have information that he 
has passed a lot of checks in the District of Columbia. If you go out to the State 
penitentiary and interview him and you get admissions against interest from 
him, I feel that those admissions are properly admissible in trial when he’s 
finally brought back to the District. While he’s in the State penitentiary he 
cannot be arraigned on the District of Columbia charges. 

Of course, in a case of that kind, if we do have District of Columbia charges, 
a detainer should be filed as promptly as possible. Either a commissioner’s 
warrant should be obtained from the Commissioner here and lodged as a detainer, 
or if it’s the appropriate type of case, an indictment should be obtained. We 
can get an original indictment before the grand jury. 

And in that connection, I think it’s a good time to mention to you that in the 
last few years the court of appeals has been frowning on a practice which we 
have previously foliowed for a number of years, and that is if a man was serving 
time in the Maryland State Penitentiary and he was wanted here for forging 
and uttering, we would get an indictment or we would get a commissioner's 
warrant and lodge it as a detainer against him. We would then wait until he 
was released on the Maryland charge or the Virginia charge, as the case would 
be, and brought back to the District for trial. 

There has been indication in recent decisions that practice prevents a man 
from having a speedy trial which he’s entitled to under the Constitution. So I 
have told some of the men—and some of the assistants in the grand jury—that 
where you have a case and it’s a good case, you should lodge the detainer; 
and I think it is better to consult either the grand jury section or myself as to 
whethere or not it’s better to get an indictment. Then we can take steps to 
bring the man back, even though he’s serving a sentence. The State authorities 
may not always release him to us. We issue what they call a writ of habeas 
corpus ad prosequendum, in which a judge here signs an order directing the 
marshal to bring him back to the District for the purpose of trial, and after trial 
he is returned to the State institution where he was serving a sentence. The 
State authorities are not bound by that writ. and some of the States now are 
objecting to it, but at least we should try it in order to show that we have not 
been derelict in endeavoring to bring a man back. 
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In menticning that—that’s going a little past the Mallory situation but I 
think it’s quite important to good law enforcement now that we expedite bringing 
all prisoners back who are serving sentences in other institutions so we cannot 
be criticized for denying them a speedy trial. 

Mr. Gascn. Thank you, John. 

I think there is one other point that I would like to mention at this time 
before we leave this question. When you do interrogate a man who is confined 
in some other jurisdiction, my advice to you about warning holds good. Let’s 
foreclose any constitutional questions stemming from the fifth amendment in 
these cases. Warn any such man just as you’d warn any other man, that he is 
not required to make a statement and any statement he may make may be 
used in his trial. That is the fair and just way to proceed and you will have 
given us a good foundation upon which we can argue the voluntariness of any 
inculpatory statements he may make to you. 

And on this question that John just mentioned— it’s a little bit beyond the 
scope of the question but nevertheless it’s a very practical point—a fellow who 
is serving time in some other jurisdiction and we want him, we feel we have a 
good case on him—we should very definitely try to expedite the trial of that 
man in this jurisdiction even while he is serving time in some other jurisdiction. 

Now, as John says, we are not always going to get the man from the State 
authorities who have immediate custody of him; but we should, in order to 
protect our case, make every effort to do that and I point out to you from the 
standpoint of ultimate justice a case can always be tried more justly at the 
time the witnesses are known and available. Very few cases ever get any better 
with age. They are quite different from wine or whisky. They usually get a 
lot worse, as you gentlemen know. So let’s try them as expeditiously as pos- 
sible. It is in line with the constitutional word on that subject; it’s also in 
line with good commonsense, it seems to me. 

Now here is another question from Sergeant Friel. 

Defendant is arrested for a safe job. There is material resembling safe in- 
sulation and paint chips on his trousers. Assume that detectives take such 
clothing for FBI laboratory examination. If the tests are positive, may the 
evidence be used? 

John, what do you think? 

Mr. Conuirr. Well, the way this question is worded, appears to me more a 
search-and-seizure problem than a Mallory problem, because there is nothing in 
the question to indicate that the man made any statement that was to be used as 
evidence during the course of the trial. 

The only issue appears to be if a man is under lawful arrest and in or on his 
trousers are found some paint chips and safe insulation, do the police have the 
right to seize these trousers and have the paint chips analyzed by the technicians. 
If that is so, of course the answer is “Yes.” It is proper procedure and the evi- 
dence is admissible in court because under the law of search and seizure it goes 
back to what Mr. Gasch has said—you can’t make an arrest unless there is prob- 
able cause. If there was probable cause to arrest this man, and you have prob- 
able cause to believe he was connected with this safe job, of course you have the 
right to use any evidence that’s obtained from him at the time of the arrest pro- 
vided it’s on his person or in his immediate vicinity. You can always search for 
the fruits of crime, anything used in the commission of the crime, or evidence that 
the man participated in the crime. But your arrest must be on probable cause 
established prior to the arrest. 

Now in this particular case, the evidence that he participated in the crime was 
paint chips. If it was a case of embezzlement from a bank, if he had bills on 
him, that would be evidence that he participated in the crime. It doesn’t neces- 
sarily refer just to paint chips. So you would have the right to seize his trousers. 
to have them analyzed to see whether or not the paint chips matched the layers 
of paint on the safe that had been broken into. 

I do not feel that this does involve the Mallory doctrine at all unless, of course, 
a statement is obtained from the defendant at the time and the question did 
not so indicate. So I feel—if there was probable cause to make the arrest there 
is no question you had the right and duty to seize the trousers and to subject 
them to any proper analysis. 

Mr. Gascu. Thank you, John. 

Question No. 21, also by Sergeant Friel, involves matters which are before 
the court of appeals sitting en bane in the Trilling case, and therefore we are 
going to defer attempting to answer it. When the Trilling case comes down, I 
think Sergeant Friel will get an answer to his question which we have numbered 
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21. So, Sergeant Friel, read the Trilling case. All of you read the Trilling éase. 
I hope it’s good news, but you can’t always tell. 

The next question is from Sergeant Tate. 

Which of the following times would be considered the arraignment: (a) The 
time the prisoner is sent to the commissioner or to the court, (b) the time he is 
presented to the United States marshal, (c) the time the prisoner is brought 
before the judge or commissioner. 

The latter time is the arraignment. It is possible that a prisoner might arrive 
at court or the commissioner's office at 9: 30 a. m. and not be before the judge or 
the commissioner until 2 p. m. 

What do you think, Ed? 

Mr. TroxeEty. This is a very practical question. I think this sort of a situation 
is the one where the officer should keep a very, very carefully prepared and accu- 
rate log. I don’t think it would be an unnecessary delay if the officer brought a 
man up to the commissioner’s office, or to the United States branch of the mu- 
nicipal court and wasn’t able to get that matter directly before the commissioner 
or the court until 2 p.m. That would not be anything chargeable to the officer. 
I think that would be a necessary delay, so long as the officer justifies the delay 
by explaining it in good. sound, accurate log records. 

I don’t think the arraignment occurs until the man is actually presented before 
the commissioner physically and is given his warning by the commissioner and 
is told what the commissioner usually tells them under those circumstances. 

He usually—the commissioner tells him of his right to remain silent or to 
speak, his right to cross-examine witnesses, right to call witnesses, his right 
to counsel, and those various other things. Now I don’t think you have an 
arraignment until the man is actually presented to the commissioner. The com- 
missioner gives those warnings, at which time, of covrse, the commissioner will 
indicate what the charges are against him. But if you are delayed from 9:30 
until 2 p. m. in accomplishing that, that is not in my estimation an unnecessary 
del-v. That isa necessary delay. 

Now I believe that during that period of time when you are necessarily delayed, 
I believe you have the right to put questions to the defendant; you have a right 
to confront him with other persons. You can’t very well take him out to the 
scene of the crime during that period because of necessity you are waiting for 
the commissioner or the municipal court judge. But during that time you can 
question him and you can confront him. That means necessary delay in my 
estimation. . 

Mr. GAscu. Let me supplement what Ed says by making this observation. We 
know how it is in the chow line. Some people may like to get to the end of 
the chow line and some people like to get there first. I think good faith requires 
you to get in just as soon as you can with your prisoner, and I think if the 
court of anpeals got the idea that we were waiting until the end just because 
we wanted to ask some questions, they could very easily and very effectively take 
care of that type of police work by reversing any conviction that might have 
resulted from using such a confession. 

So act in good faith, gentlemen. Don’t just hang back because you want to 
ask a few more questions. Move along as speedily as you can. 

Question No. 23, from Pvt. Angelo Bonaccorsy. 

When there are no admissions by the defandant, yet there is a prima facie 
case, is an expeditious arraignment necessary? In such circumstances may not 
the arraignment be delayed until the following morning? 

Now we have with us Arthur McLaughlin—or we had him here a few minutes 
ago. Arthur, we are going to give you this opportunity. 

Mr. McLAUVGHLIN. Thank the Lord it’s an easy one. 

Well, now, under those circumstances you wouldn't have to arraign him until 
the following morning. Delay in arraigning him may result in the admission 
or confession being excluded from evidence. If you don’t have a confession, you 
don’t have a confession—are you taking all this down * 

Mr. Gascn. Yes, this is all being taken down. 

Mr. McLAUGHLIN. As I say, one purpose in arraigning “without unnecessary 
delay.” is because of the confessions or admissions. Where you have a case 
that you are not depending upon them. naturally it’s not required to get the 
commissioner out of bed at 1 or 2 o’clock in the morning, or call someone under 
those unusual circumstances. 

So I’d say in answering that question that under the circumstances, yes. it 
would be all right to arraign him the following morning. 
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Mr. GascH. I think what Arthur has said is basically what I told you at the 
outset and it is very important. These midnight arraignments and these arraign- 
ments in off times are absolutely necessary if you’re going to use a confession, 
where you need to use that confession and where the other evidence you have is 
not sufficient to make a case beyend a reasonable doubt. Those are the cases in 
which you’ve got to go out of your way to get an arraignment, and to get an 
arraignment without unnecessary delay. 

As Arthur has said, if you have other evidence and you have no confession, 
you don’t need to arraign the subject until the next regular time for an arraign- 
ment, which would be the following morning. 

Now, question No. 24. What category of felony cases require immediate 
arraignment? 

I think we wouldn’t need to ask Arthur to assume the podium for answering 
this. We don’t distinguish between felony cases. We don’t distinguish between 
criminal cases. The rules we previously outlined to you are practical rules 
which require arraignment without unnecessary delay in all cases. 

Unnecessary delay is a flexible concept. It’s very important in those cases 
where but for the confession you probably don’t have a case beyond a reasonable 
doubt. Those are the cases where you have got to really step on it and get an 
arraignment just as quicky as you possibly can. The other cases can be ar- 
raigned the following morning, when the regular session comes up. 

The next question, also from Private Bonaccorsy : 

When an accused person is identified and also admits his or her part in the 
commission of a crime, is an immediate arraignment necessary ? 

Arthur, do you want to take a crack at that? 

Mr. McLAvUGHLIN. Yes. Well, the answer to that is “Yes.” And of course, 
when you say unnecessary delay, I'd say it would have to be as soon as possible 
under the circumstances. Of course, we have had cases where they arraigned 
them in the hospital and where they have come down at 1 or 2 o’clock in the 
morning for the arraignment. 

So I'd say under the circumstances that you’d have to arraign them without 
unnecessary delay and what interpretation you’d put on that would depend 
entirely upon the circumstances existing at the time. 

Mr. GascH. Gentlemen, as Chief Covell told you at the outset. your chief and 
Chief Scott are right now in a meeting in which some of these questions are 
being discussed with some citizen groups. They asked me to attend that meeting 
too. That meeting also started at 4 o'clock. I thought this meeting with you 
gentlemen was very important and therefore felt that I should be here for a sub- 
stantial portion of this hour. However, with your permission, I am now going 
to leave and turn the rest of this hour over to Ed Troxell, my principal assistant, 
who will continue with a discussion of these and any questions you gentlemen 
may wish to ask from the floor, which questions are invited. 

O. K., Ed. 

Mr. TROxELL. Inspector Johnson has given me a question which is supplemental 
to the question which I answered first, and I think before we go much further 
I would like to answer that. 

I'll read the inspector’s question: “When there is a possibility that a claim of 
arrest has been or will be made; that is, when a confession has been secured, 
would it be feasible to let the individual walk out and then apply for a warrant 
later?” 

Now, I would answer that question this way. You could do that provided he 
wasn’t under arrest at the outset. For example, if you invite a man down to 
police headquarters and he comes down voluntarily and you question him and 
he makes certain admissions or confesses to a crime—he’s not under arrest if 
you haven’t arrested him, if you haven't prevented him from having egress or 
the right of departure freely from the place where you questioned him. 

On the other hand, if you have arrested him at the outset, you can’t let him 
go home and then arrest him again and make the confession which occurred in 
between a valid one, if there is unnecessary delay involved. 

Now at this point, I would like to tell you about an experience I had recently 
with one of the chief postal inspectors here. These gentlemen do not have the 
power of arrest. They have no statutory power except the power which any 
citizen has, and this is the procedure which they always follow—they tell me— 
except when they question a man in a post office where he’s working. They go 
to a man’s home, they invariably come back later or invite the man down to 
the commissioner—and, believe it or not, they come down to the commissioner's 
office the next day. 
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I think it would be quite proper, Inspector, for you to question a man if he 
makes a confession, if he’s not under arrest at the time he makes the confession 
or makes the admission. I think it’s quite proper to then issue a warrant and 
pick him up later. I see nothing wrong with that procedure. I’d like to—does 
anybody disagree with me? Mr. Smithson? You usually do. 

Mr. SmMiruson. No. 

Mr. Troxety. The next question is as follows: 

A defendant is arrested for housebreaking by Officer X at 3:45 p. m., just 
before Officer X’s shift of duty ends. Officer X takes the defendant to the 
precinct where the defendant waits until the next shift of officers come on duty. 
About 4:30 p. m., Officer Y then proceeds to question the defendant. The ques- 
tioning lasts for 5 minutes, during which time the defendant admits the commis- 
sion of the housebreaking offense. At 5 p. m., the defendant is arraigned. 
Comment on this procedure. Mr. McLaughlin? 

Mr. McLAvUGHLIN. Well, of course, you fellows won’t like the answer to this, 
but the court of appeals, our court of appeals is putting an obligation on you 
police officers, and that burden is speed. And they expect you—from my observa- 
tions of the opinions—to have probable cause before you lock anyone up. Those 
days of going back and getting certain information and going out and locking 
someone up and then questioning him about it are gone. 

In other words, the police officers get certain information that a person is go- 
ing to do something. The court says, “Well, that don’t justify you in going out 
and locking that person up.” But at the same time, if you receive that informa- 
tion that this defendant is going to be up at Fourteenth and F at a certain time 
and going to do certain things, and along with the information you receive, you 
go up there and make the observation: and sure enough this fellow shows up 
there on or about that time—they take the position: the information you receive 
along with your observations, entitles you to lock the fellow up. 

Again I say the cases that are coming down, they are putting the burden on 
the police department of speed. I know that lots of time a detective is han- 
dling more cases than one at the same time, and I know you have situations at 
times where you bring a fellow into headquarters for the purpose of—well, finger- 
printing, and photographing—and at the same time while you are bringing that 
fellow in, you have another case there that’s brought to your attention. Some- 
one starts questioning you about something that pertains maybe to another case. 
and of course you leave this defendant that you originally brought in sitting 
there in that chair. Well, now, all the time that you are talking to these other 
people about other things and about other cases, that time is charged up to you 
against this particular defendant that you've brought in there—even though you 
just let him sit there and don’t question him. 

In other words, the time is charged up to you from the time that you put your 
hand on that man’s shoulder until the time he makes the confession, because 
regardless of what you hear different people say, when that case gets in the 
court, the police officer who is questioned out of the presence of the jury as to 
the element of time—the time starts from when you brought that man to police 
headquarters in order to complete the administrative steps. The court is going 
to decide whether the delay was necessary or whether the delay was unnecessary. 

So, as I say, as soon as you bring them in there, that time is charged to you 
even though you question others about other cases. So, because of that situation, 
naturally, if a police officer brings in a fellow to question at 5 minutes to 12 and 
the trick of duty is over at 12, it does not follow that you can say, “Well, let the 
fellow sit here until the detective comes on who is working from 12 to 8,” because 
naturally that fellow may be en route from home to work, his attention is brought 
to some crime that he naturally has to stop and make certain investigations. 
Well, now, while he is doing that, all the time we have this fellow sitting there 
waiting for him to come. 

And again, I say, you hear them say back and forth, “Well, he was sitting 
there but we didn’t question him.” What the courts take into consideration as 
to whether it is necessary or unnecessary—as I say, they start from the time 
that you arrest them and that time is charged up to you. So in that particular 
case, it’s going to require some sacrifice on your part. Maybe you start ques- 
tioning him and by the time you book him and photograph him and all, it’s 
liable to be 4 or 5 o’clock in the morning before you get home. But from the trend 
of these decisions, there’s no other answer to it that I can see. You will just 
have to sacrifice your sleep and sacrifice your time in order to make that particular 
case stick. 
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From the trend, as I say, of the decisions, it’s putting an extra burden, I'd say, 
on you fellows; and especially when you are handling 4 or 5 cases at the one 
time. We all know that you don’t handle a single particular case. Naturally 
you can’t devote your full time and attention to that case because, as I say, I 
have known cases where the detective has brought a man to police headquarters 
and as soon as he brought him in, someone started questioning the detective about 
some other case that he was handling, and it was necessary for him to make 
certain telephone calls and as a result of that also to go to the files and practically 
rehash the other case. Of course, all that time is charged up to him on this 
particular defendant. 

So that when you have a case, you bring it in, you’ve got to sacrifice everything 
else that you are handling and devote your full time and attention to the defend- 
ant that you bring in and especially if there is any possibility of him making a 
confession or any admissions that will help you or be admissible during the 
course of his trial. 

As I say, they argue this Mallory rule and this unnecessary delay, and, of 
course, each and every one of you have a different interpretation of it. But 
when it’s boiled down—what leeway is given to a police officer and the element of 
time involved—I say the main thing, in my opinion, that it stresses as far as the 
police officer is concerned is speed. And you've got to be awful careful, because 
there is much stress here about warning the defendant of his rights. Well, now, 
you officers have all testified to that in the course of a trial, and I don’t know why 
it is, but every time you say that you'll always hear some little guy in the back of 
the room snicker or smile as though that police officer is lying. So because of 
the attitude of the public under those circumstances, I say that you've got to be 
doubly cautious when you handle the cases as to everything you do in it. The 
burden is on you to prove yourself a credible witness. 

Mr. Troxe.L_. If Arthur doesn’t mind, I’d like to suggest just one thing in con- 
nection with this question. If the officer who made the arrest at 3:45 immedi- 
ately sets up an arraignment, and he was told by the Commissioner that it 
couldn’t be accomplished until 4:30 p. m.—TI think he has done everything he 
can to avoid the contention that there was an unnecessary delay and that during 
that interim the defendant could be questioned, because such delay would be 
reasonably associated with the process of arraignment. But unless that has 
been done, I think that the leaving of a prisoner for a subsequent officer to question 
might be nothing more than a delay for the purpose of extracting a confession. 

The last question that I have here is one suggested by Fred Smithson. 

Where a series of housebreakings occur in the District of Columbia, no evi- 
dence of the identity of the felon, and where a defendant is arrested in a neigh- 
boring State in the commission of a housebreaking, which by modus operandi 
corresponds to those committed here—would the District of Columbia police, 
invited to interrogate the prisoner while in State custody, be permitted in a sub- 
sequent trial in the District of Columbia to relate voluntary oral confessions re- 
ceived from the defendant where he had been in State custody for several hours 
without being arraigned? 

Freddie? 

Mr. Smriruson. This question is very similar; there are more facts which I 
have added, but it’s similar to one that was asked earlier today. But this one 
actually has occurred, and I put it in here because I think it’s practical. 

In the case mentioned, the defendant was arrested in the State of Maryland 
and charged with housebreaking. The police officers in this case were invited out 
and did go out and talk to him, and he gave a written confession. This has arisen 
because we have been able to get this defendant back, and we are wondering now 
whether or not the Mallory situation would apply. 

We've gone into this very carefully, I have taken it up with my superior. I 
would say that we will be able in this case to use these statements for this 
reason—and this will be the logic or theory under which we will attempt to do it, 
and that is: Rule 5 (a) cannot apply in this case, the rule under which Mallory 
was decided, because he is not in our custody. He is not subject to our control. 
He is subject to State control and we do not have authority to arraign him. Now 
you say “Why can’t we arraign him?” Because we could not take him from the 
State custody, they having pending charges against him. We could not take him 
before a commissioner because the commissioner would have to order him held 
by the United States marshal, which would effectively destroy the custody of 
the State officers. Further, and I’ve got my fingers crossed, I’ve found a decision 
which I think will back me. I think we can distinguish Mallory in this situation. 
So there in that case, where there are oral confessions and they are some time 
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after he had been arrested, I think we can make a distinction here and get the 
confessions in. 

Mr. TroxeLt. We have about 5 minutes remaining and I’m wondering if any- 
body has any questions they would like Tom Flannery to answer? 

Mr. Gurper. Assume that defendant was arrested in Alexandria, Va., about 
midnight. The arresting officers (Virginia) knew of a pending felony complaint 
in the District of Columbia against the prisoner but he was actually arrested 
for vagrancy violative of Virginia law. The District of Columbia police were 
notified shortly after the arrest. He was held from midnight to 10 a. m. without 
arraignment in Virginia. At 10 a. m., a District of Columbia detective started 
to question defendant who made immediate admissions regarding commission of 
the District of Columbia felony. 

Mr. FLANNERY. Let’s see if I follow you. You relate probable cause to the 
Virginia police, action of arresting on the local charge after which they held him 
overnight? 

Mr. Gurper. Yes. 

Mr. FLANNERY. When was he arraigned? 

Mr. Gurser. He wasn’t arraigned until brought over here to court at 11 a. m. 

Mr. FLANNERY. When did he give the admissions? 

Mr. Gurser. Immediately after I talked to him at 10a. m. 

Mr. FLANNERY. And was held all night, though? 

Mr. Gurser. That’s right. 

Mr. FLANNbeRY. I’d be somewhat concerned about the admissibility of those 
statements, that would be my view on it, because he was arrested by the Vir- 
ginia police on District of Columbia information but for record purposes he 


was arrested on a local charge. In this case, the man was being held on a 


local charge. I'd have some doubt about that. I don’t know how the other men 
in the office might feel. I'd be concerned about it. 

Mr. Troxe.y. Just a moment. Mr. Smithson will address himself to the 
question. 

Mr. Smiruson. I disagree with Tom. 

I think the Milton Mallory case might be helpful. 

I don’t know for what reason you were unable to talk to him, which would be 
one controlling factor, it seems to me. But if he were arrested at 6 o’clock, 
under a request from you for which you do have probable cause—you said you 
were unable to speak with him. Let us assume for the purpose of this ques- 
tion that he was placed in custody by the Virginia police and no one would 
let you in to see him. Then you could not have processed him in any way. 
You could not have taken custody over him. You could not have taken the 
necessary preliminary steps to arrange an arraignment. 

Therefore, when you went over there that morning, it was for the purpose of 
securing his transfer from the State of Virginia, where he was arrested, to the 
District of Columbia. I will presume he was taken before some magistrate for 
the purpose of acquainting him with the charge, to see if he would waive extra- 
dition. If during the course of that 10 minutes that you got that statement, 
you were awaiting such preliminary step, or while you were bringing him back 
to the District of Columbia, or awaiting arraignment in the District of Columbia 
after arrival here—I’d say anything he said to you then would be admissible. 
Now that is where Tom and I disagree. 

Mr. TROxELL. Would Tom like rebuttal on that? 

Mr. FLANNERY. What would prevent the Virginia authorities from taking the 
subject before a justice of the peace or a magistrate in Virginia? 

Mr. SMITHSON. We can’t compel the Virginia authorities to arraign on their 
local charge. They arrested him on our request—we can’t compel them to con- 
duct an arraignment as in the Metoyer case, it seems to me. When they ar- 
rested Metoyer, in Maryland, for the District police, in the Gallaudet College 
killing, they didn’t question him. They held him for over an hour and we went 
out and talked to him. I don’t see a great deal of distinction between an hour 
under those circumstances and the hour in this case between 10 a. m. and ar- 
raignment here at 11 a. m. 

Mr. TRoxE.i. I believe in a situation of that sort, any unnecessary delay in 
accomplishing the procedures necessary to obtain a waiver of removal or to 
carry out removal proceedings might cast doubt upon the confession. 

In other words, you couldn’t go to Alexandria to talk to the prisoner and 
waste a lot of time talking to him before starting the necessary administrative 
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steps leading to removal and expect the confession or the admissions which 
you received out there to be admissible in evidence here. I think unnecessary 
delay would be involved if you delay your administrative procedure out there 
just for the purpose of getting a confession. 

Do you agree with that, Mr. Smithson? 

Mr. SmIruson. As far as you went, yes. 

Mr. TROXELL. I believe that carries us right up to the point of the hour and 
we have agreed with the Chief not to hold you men beyond 5 o’clock. We 
certainly appreciate again the opportunity to appear before you. 





